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CURRENT EVENTS. 





SEPARATE Estates—So.e Trapers.—It is, 
of course, well known that the severe sim- 
plicity of the common law, with respect to the 
property of married women and their disa- 
bilities in general, has been greatly modified 
by modern legislation. The ancient rule 
might be thus concisely stated: ‘‘ All that is 
hers is his, and all that is his is his own.’’ 
The wife, howsoever wealthy before her mar- 
riage she might be, after that event could own 
nothing except her paraphernalia, originally 
merely wearing apparel, but gradually in- 
creased by the courtesy of courts so as to in- 
clude a respectable modicum of the neces- 
saries and luxuries of life. 

Our modern improvements on the old law 
on this subject are salutary, and many of 
them at least judicious. In some respects, 
however, the course of legislation on marital 
relations is liable to criticism. There has 


“been too much of it; it has not been always 


well-considered ; statutes are sometimes ob- 
scure and from that fact have resulted much 
uncertainty in the interpretation and much 
complication in the administration of the law. 
Legislatures have perhaps gone too far in 
according to married women the largest lib- 
erty in the disposition of their estates. If 
the matter were res integra we should say that 
when not otherwise provided by ante-nuptial 
settlement or testamentary disposition, the 
property of married women should in no case 
be alienated at all, except under the authority 
of a court of equity and then only for rein- 
vestment under the supervision of that court. 
The corpus of such estates should be kept 
intact, although its income might well be used 
if necessary in the support of the family. 
It is a matter of common observation that 
whenever the lands of married women are 
sold, the proceeds very often disappear in 
consequence of speculation or improvidence. 
And in no event, and under no circumstances, 
should a separate estate be charged as se- 
curity for the debts of the husband or of any 
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body else. The law should recognize the 
principle that such estates constitute a reserve 
fund to be drawn upon only in cases of grave 
disaster and absolute necessity, and should 
not be hazarded in attempts to make a for- 
tune by trade or speculation. By the com- 
mon law, and common sense besides, it is the 
duty of the husband to support his family ; 
if he can do so and also make a fortune 
it is all very well, but neither law nor justice 
should permit him to expose to the perils of 
trade or speculation, property which he has 
not acquired either by inheritance or labor. 

We think, therefore, that the general rule 
of the law should be that the estates of mar- 
ried women should be inalienable except un- 
der the supervision of a court of equity ; 
there are no doubt many cases in which policy — 
would require a relaxation of the rule, but 
this necessity can usually be foreseen and 
provided against by suitable ante-nuptial set- 
tlements. 

We have already expressed the opinion 
that under no circumstances should the sep- 
arate estate of the wife be charged as securi- 
ty for the debts of her husband or any other 
person, and we may add that no married 
woman should be permitted without judicial 
sanction to charge her separate estate with 
any debts of herown. In some of the States 
married women are permitted to execute notes 
stating on the face of them that the note is a 
charge upon the maker’s separate estate, and 
this irrespective of the nature and value of 
the consideration. This operates as a mort- 
gage of her whole estate without even the 
futile formality of a privy examination. 

If the object of this line of legislation is 
to secure to married women the enjoyment of 
their property, and its security against the 
improvidence of their husbands, it very im- 
perfectly answers its purpose, and it must be 
added that it seems to have very greatly in- 
creased the litigation growing out of the do- 
mestic relations. 

As to sole traders, that is a matter which 
can best be adjusted by an ante-nuptial set- 
tlement, although in a few cases we suppose 


| the career of sole trader, not having been 


contemplated at the time of the marriage, 
was not provided for at that time. This line 
of business frequently occasions litigation, 
and out of it sometimes grow frauds of a glar- 
ing description. We observed recently a 








182 THE CENTRAL LAW JOURNAL No. 8. 








rather notable instance of this character which 
came before an intermediate court in New 
York. The husband had been a partner in a 
trading firm. Upon its dissolution the wife 
took the business, engaged her husband to 
manag¢ it and agreed to pay him $1,600 per 
annum as his salary, besides supporting the 
family. At the end of seven years the wife 
was insolvent, made an assignment and pre- 
ferred her husband as a creditor to the amount 
of $7,000 arrears of salary. The matter 
came into court, an account was taken by a 
referee who found that the expenses of the 
family had been about $2,500 a year, which, 
added to the salary of the husband, made 
about $4,000 a year that he received for serv- 
ices that the referee found to be worth about 
$1,000 a year. The court held that as it was 
his duty to support the family the wife’s con- 
tract to do so was nudum pactum and void, 
so that in effect the husband had received in 
seven years $21,000 for services that were 
worth no more than $7,000. 

We have no doubt that under the operation 
of these statutes many persons other than 
married women have suffered from frauds of 
this description. All statutes of this charac- 
ter are in derogation of the common law and 
by a well known and universally accepted 
principle should be subjected to a strict con- 
struction. So far as they tend to secure 
married women against the improvidence or 
misfortunes of their husbands, their operation 
is salutary and benjticent, but so far as by 
removing the disabilities imposed at common 
law upon married women, they are enabled to 
alienate or charge their estates at pleasure, 
and without due consideration or any legal 
protection, we think the movement is in the 
wrong direction. 





NOTES OF RECENT DECISIONS. 


Witt—ConstrucTion—Power.—The Su- 
preme Court of Indiana has recently decided 
a case! involving the construction of a will 
by which the testator gave to his widow all 
the rest and residue of his personal property 
including money, notes, choses in action, etc., 
for life with power to dispose of the same 


1 Tower v. Hartford, S. C. Ind. June 13, 1888; 17 N. 
E. Rep. 281. 





with a remainder over to his heirs at law. 
The widow loaned certain amounts of money 
to one Hartford and took his note therefor. 
After her remarriage and death the note was 
found in her possession, and an action was 
brought by the administrator with the will 
annexed of her first husband to recover pos- 
session of the note as part of the assets of 
the estate in his charge. The claim was re- 
sisted upon the ground that, under the will of 
her first husband, the widow had the power to 
dispose of the personal property of the tes- 
tator, and in making the loan to Hartford and 
takinz his note therefor she had exercised 
that power. The court sustained this de- 
fense, saying: 

‘*The material provisions of the will are 
these: ‘Item 3. I give and devise to my 
beloved wife, Ealy A. Stearman, all the resi- 
due of my property, rights, credits, or choses 
in action of every kind that I may own or 
be entitled to at the time of my decease. 
Item 4. I further direct that whatever prop- 
erty is left undisposed at the death of my 
wife shall descend to my son, George Stear- 
man, and, in case of his death, then to my 
grandson, William Stearman.’ The will at 
least gave to the testator’s widow an abso- 
lute power of disposition, if it did no more, 
and the administrator had no right to the 
note in controversy.” Even if the will gave 
the widow no more than a life-interest with a 
power of disposition, the power was effectu- 
ally exercised without referring to the will.’’* 

2 Van Gorder v. Smith, 99 Ind. 404, and cases cited; 
Allen v. Craft, 109 Ind. 476; 9 N. E. Rep. 919; Fullen- 
wider v. Watson, 113 Ind. 18; 14 N. E. Rep. 571, and 
authorities cited. 

8 South v. South, 91 Ind. 221; 46 Am. Rep. 591; 


Downie vy. Buennagel, 94 Ind. 228; Silvers v. Canary, 
109 Ind. 267; 9 N. E. Rep. 904. 


FOREIGN MARRIAGES, 





1. Object. 

2. Governed by the Lex Loci. 

3. Capacity to Contract Marriage. 

a. Theories Regarding. 

4. Marriage of Person Divorced for Adultery. 

5. Marriagein Foreign State to Avoid Domiciliary 
law. 

6. Incest and Polygamy. 


1 Object.—It is the purpose of this article 
to give a concise statement of the principles 
of international law governing foreign mar- 
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riages, together with a full collection of the 
adjudications of the court upon this vexed 
question. 

2. Governed by the Lex Loci.—The validity 
of a marriage is to be determined by the law 
of the place where it was celebrated,’ and all 
rights dependent on the nuptial contract are 
to be governed by the lex loci contractus ;? 
but the mode of determining whether the lex 
loci was complied with, is necessarily regu- 
lated by the /ex fori.® 

Under the law of Wurtenburg, a citizen 
cannot contract a valid marriage but with the 
consent of the king. A, a citizen of Wur- 
tenburg, came to America, and in Illinois, 
married B. The marriage was a legal one in 
Illinois. The husband and wife returned to 
Wurtenburg, and became domiciled there, 
and after a trial, the marriage was declared a 
nullity. A died, leaving real estate in Illinois, 
in which it was held that B had no rights.* 

It has been said thata marriage contract 
made in France, and not repugnant to New 
York laws, will be recognized as a valid con- 
tract there, and interpreted according to the 
French laws.° 

Where a foreign statute upon the subject 
of marriage isin direct conflict with our estab- 


- lished policy, it will not be regarded as binding 


in our courts.® ‘Thus, it was held during the 
days of slavery, that a statute of a slave State 
forbidding slaves to marry, would not be re- 
garded by our courts where the marriage is 
good at common law.’ 

Where parties, married ina State of the 
Union, enter into an anti-nuptial contract 
with reference to the laws of France, as their 
intended domicil, those laws were held to gov- 
ern in the construction of the contract, so far 
as their rights of personal property were con- 
cerned.*® 

A woman entitled to an estate in personalty 
married in Georgia before the passage of the 


1 Phillips v. Gregg, 10 Watts. (Pa.) 158; s. c. 35 Am. 
Dec. 158; Crosby v. Berger, 3 Edw. Ch. (N. Y.) 538; 
Smith v. Woodworth, 44 Barb. (N. Y.) 198. 

2 Decouche v. Savatier, 3 Jobns. Ch. (N. Y.) 190; s. 
c. 8 Am. Dec. 478. 

3 Caujolle v. Ferrie, 26 Barb. (N. Y.) 177; Patterson 
v. Gaines, 6 How. (U. 8.) 550. 

4 Roth v. Roth, 104 Ill. 35; s. c. 44 Am. Rep. 81. 

5 Crosby v. Berger, 3 Edw. Ch. (N. Y.) 538. 

6 Philadelphia v. Williamson (Pa.), 30 Leg. Int. 45; 
8. c. 5 Leg. Gaz. 42. 

7 People v. Cooper, 8 How. (N. Y.) Pr. 288. 

8’ Le Breton v. Miles,8 Paige Ch. (N. Y.) 261. See 
Ordronaux v. Rey, 2 Sand. Ch. (N. Y.) 33. 





act of 1866, giving married women a sepa- 
rate estate. After 1866 she removed to Ala- 
bama, not carrying the property with her, 
and her husband never exercising any marital 
rights over it. Upon her death interstate in 
Alabama, it was held that the property passed 
under the general law of descents of that 
State, and was nota statutory trust under 
the Alabama law, as might have been the case 
had the property been carried there.? And it 
has been held that the rights of a wife, as cred- 
itor of her husband, under the law of France, 
where the marriage was contracted, continue, 
and attach to the property of the husband, 
where he abandons her, and dies domiciled in 
New York.’° 

In New York marriage is simply a civil con- 
tract, and if a resident thereof contracts mar- 
riage per verba de presenti in a foreign country, 
with another competent person, with a view 
to a further residence in New York, the pre- 
sumption is in favor of its validity." 

3. Capacity to Contract Marriage.—As a 
general rule, the capacity or incapacity to 
marry, depends on the law of the place where 
the marriage is contracted, and not on that 
of the domicil of the parties.” 

a. Theories Regarding.—There are three 
theories regarding capacity to contract mar- 
riage, to-wit: First. That matrimonial ca- 


% Grote v. Pace, 71 Ga. 231. 

10 Bonati v. Welsch, 24 N. Y. 157. See Vail v. Vail, 
7 Barb. (N. Y.) 226. 

11 Hynes v. McDermott, 7 Abb. (N. Y.) N.C. 98. H, a 
native-born citizen of the United States, went to Eng- 
land in the spring of 1871, and there, prior to May, 
1871, commeaced an illicit intereouse with a woman, 
an English subject. In May 1871 he gave her a ring, 
saying that if she would be true to him he would con- 
sider her his wife as much as if they had been married 
in church, and she accepted the ring on these condi- 
tions, and from that time until his death he openly 
lived and cohabitated with her in England, in the ap- 
parent relation of husband and wife, until his death 
in 1874, introducing her in society as his wife, and hav- 
ing children by her. In June 1871 he took her tem- 
porarily to Paris, and there introduced her as his wife 
and there cohabitated with her. On the foregoing 
facts in the absence of proof of a marriage in England 
according to the local law, and of the marriage law of 
France, it was held, (1) that the illicit origin of the 
intercourse in England, rebutted the presumption of 
marriage which would otherwise have arisen from the 
cohabitation and its circumstances. But, (2) that the 
jury was warranted in finding thatthere was the re- 
quisite consent in Paris to establish a valid marriage 
according to New York law, and that the children of 
such marriage were entitled to inherit their fath 1's 
real estate in New York. Hynes v. McDermott, 9! N. 
Y. 451; 8. c. 43 Am. Rep. 677. 

1 Ponsford v. Johnson, 2 Blatchf. C. C. 51. 
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pacity is determined by the lex loci contractus ;¥ 
Second. That marital capacity is to be de- 
termined by the lex domicilii;'* Third. That 
matrimonial capacity in home marriages is to 
be determined by the home law; and as to 
marriages abroad, by those general principles 
which concede marital capacity to all persons 
of puberty, excepting only those affected by 
the impediments of incest or polygamy.” 

4. Marriage of Person Divorced for Adul- 
tery.—It has been held, but on this point 
there is much conflict of opinion, that al- 
though a person divorced from a first wife is 


18 Ponsford v. Johnson, 2 Blatchf. C. C. 51; Story 
Conf. L. §§ 110-112; Bishop, Mar. & Div. ch, 21; Fer- 
guson, Mar. Div. 397-399. To this theory Mr. Wharton 
interposes the following objections, to-wit; (1) “that 
it is admitted to be subject to exceptions which des- 
troy its applicability to the majority of litigated ques- 
tions. Thus marriages which by our laws are incestu- 
ous, are not validated by being performed in another 
land where they would be lawful, and so the converse 
is true, that the marriage in England of a man with 
his decased wife’s sister, would be recognized as valid 
in such of our American States as hold sucha mar- 
riage to be legal. Nor, notwithstanding the observa- 
tions frequently thrown out that a marriage bad by 
the lex loci contractus is bad every where, is it believed 
that an American court will ever hold a marriage con- 
tract abroad to be illegal, simply because the cunsent 
of the parents was withheld.” (2) ‘*‘ The risk to which 
it exposes marriages, now not infrequent, of persons 
traveling abroad. Some defect in the observance of 
local law, of which the parties had no thought, would, 
if this view obtain, invalidate the marriage and illegiti- 
matize the offspring. Buta more serious objection 
wouid be the validity which would thus be given to 
Chinese and Mohammedan polygamy. To mauntainthe 
authorativeness of the lex loci contractus in this res- 
pect wouid be to license polygamy wherever Chinese 
and Mohammedan imigration exists.”” Whart. Conf. 
L. § 160. 

14 See Lawrence’s Wheaton, 172; Westlake, Priv. 
Int. Law, § 346; Phillimore Int. Law Iv, 284; War- 
render v. Warrender, 9 Bligh. 89; 8s. c. 2 Clark & Finn. 
488; Brovk v. Brook, 7 Jur. N.S. 422; s.c.9 H. L. 
Cas. 193; Le Breton v. Nouchet, 3 Martin (La.), 60. 
But see, Stevenson v. Gray,17 B. Mon. (Ky.) 193; 
Ponsford vy. Johnson, 2 Blatchf. C. C.51. There are 
said to be two serious objections to adopting this doc- 
trine in the United States; because (1) “it would 
make the validity of the marriages in the United States, 
of natives of other countries, depend upon the ques- 
tion whether such person had acquired a domicil in 
the United States; for if they had not, they would be 
governed by the laws of their foreign domicil, with 
which, especially in the case of minors, the difficulty 
in the way of a compliance would be almost insepara- 
ble. The mischief wrought by the adoption of such 
a principle would be very great. Few aliens, who 
marry in this country, could be sure that they were le- 
gally married; few descendants of such aliens could 
be sure of their legitimacy. (2) Another objection to 
such adoption of the law of domicil is that it would 
internatinnally legalize in the United States polyga- 
mous marriages. Whart. Conf. L. § 164. 

1 Whart. Conf. L. § 10-128-132-165. 





rendered by the law of the place incapable of 
contracting a second marriage, yet that if he 
enters into a contract of marriage in another 
State where the same disability does not ex- 
ist, the marriage will be valid."® 

In New York, where a former marriage has 
been dissolved for the adultery of the hus- 
band, he cannot contract a second marriage 
in that State during the life time of his former 
wife, no matter where the first marriage was 
contracted or dissolved.” And were a hus- 
band who was divorced in New York on the 
ground of his adultery, goes into another 
State, although for the purpose of evading 
the New York laws, and there contracts a 
second marriage, during the life time of his 
former wife, and immediately returns to, and 
resides within that State, such second mar- 
riage is held by the New York courts to be 
void.'® 

Yet the New York statute prohibiting the 
second marriage of one against whom a di- 
vorce has been granted for adultery, during 
the life of the other party to the marriage, 
and declaring such second marriage void, 
does not invalidate a second marriage entered 
into in Connecticut, where it is valid, the act 
being in the nature of a penalty, and not in 
express terms showing the legislative intent 
to render such marriage entered into in an- 
other State, void; and this although the par- 
ties, both being residents of New York, went 
to Connecticut for the purpose of evading 
the law of New York.” 

Thus, where a wife procured a divorce in 
New York for adultery, and the husband was 
prohibited by the decree from remarrying 
during her life, and husband afterwards re- 
married in New Jersey during her life, and 
returned with the second wife and resided in 
New York, and they had a child born in New 
York. The New Jersey statute enacts that 


16 See Webe’s Estate, 1 Tuck. (N. Y.) 372; West Cam- 
bridge v. Lexington. 1 Pick. (Mass.) 505; s.c. 11 Am. 
Dec. 231; Decouche v. Savatier, 3Jobus. Ch. (N. Y.) 
190; s. c.8 Am. Dec. 478; Dickson v. Dickson, 1 Yerg. 
(Tenn.) 110; s. c. 19 Am. Dee. 444; Ponsford v. Johbn- 
son, 2 Blatchf. C. C.51; Conway v. Blazley,3 Hagg. 
639. : 
17 Smith v. Woodworth, 44 Barb. (N. Y.) 178. 

18 Marshall v. Marshall, 2 Hun (N. Y.), 238; s.c.4 
T. &C. (N. Y.)449; 48 How. (N. Y.) Pr. 57. Butsee, Van 
Voorhis. v. Brintnall, 86 N. Y. 18; s.c.40 Am. Rep. 
505; Thorp v. Thorp, 90 N. Y. 602; s. c. 48. Am. Rep. 
189. 

19Van Voorbis v. Brintnall, 86 N.Y. 18; s. c. 40 
Am. Rep. 505; reversing s.c. 28 Hun (N. Y.), 264; 
Thorp v. Thorp, 90 N. Y. 602; s. c. 48 Am. Rep. 189. 
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‘*all marriages, where either of the parties 
shall have a former husband or wife living at 
the time of such marriage shall be invalid, 
and the issue thereof shall be illegitimate ;’’ 
but does not prohibit remarriage by divorced 
parties. It was held, that the child would 
inherit in New York.” And where a man 
obtainedja divorce in Massachusetts for his 
wife’s adultery, the law of that State prohib- 
iting remarriage ‘under such circumstances, 
and she remarried in New Hampshire, the law 
of which State simply prohibits the marriage 
of one having ‘‘a former wife or husband 
living,’’ the court held the marriage lawful, 
and that it should be so recognized in New 
York.” 
5. Marriage in Foreign State to avoid Dom- 
iciliary Law.—According to the ruling in some 
of the cases it would seem that where the par- 
ties go abroad for the purpose of evading 
the marriage law of their domicil, that the 
marriage thus contracted is void ;” but the 
prevailing rule seems to be that where parties 
resident in one State, to avoid the laws of 
their place of domicil go to another State 
and are married, the marriage, if valid in 
the country where celebrated, will be held to 
be valid both in America” and England,™ 


20 Moore v. Hegeman, 92 N. Y. 521; s.s.44 Am. 
Rep. 408. 

21 Roberts v. Ogdensburg & Lake Champlain R.‘R. 
Co., 834 Hun (N. Y.), 324. 

2 See Williams v. Oates, 5 Ired. (N. Y.) L. 535; 
Marshall v. Marshall, 2 Hun (N. Y.), 288; 8. 
c.,4T. & C. (N. Y.) 449; 48 How. (N. Y.) Pr. 57; Ste- 
venson v. Gray, 17 B. Mon. (Ky.) 193; Putnam v. Put- 
nam, 8 Pick. (Mass.) 433; Dupre v. Boulard, 10 La. 
An. 411. 

23 Decouch v. Savatier, 3 Johns. Ch. (N. Y.) 190; s. 
c.8 Am. Dec. 478; Dickson v. Dickson, 1 Yerg. (Tenn.) 
110; Putnam v. Putnam, 8. Pick. (Mass.) 433; West 
Cambridge v. Lexington, 1 Pick. (Mass.) 505; s. c. 11 
Am. Dec. 231; Sutton v. Warren, 10 Metc. (Mass.) 451; 
Stevenson v. Gray, 17 B. Mon. (Ky.) 193; Dannelli v. 
Dannelli,4 Bush. (Ky.) 61; Medway v. Needham 16 
Mass. 157, 161; s.c.8 Am. Dec. 131; Pearl v. Haus- 
borough, 9 Humph. (Tenn.) 426; Phillips v. Gregg, 10 
Watts (Pa.), 158: Morgan v. McGhee, 5 Humph. 
(Tenn.) 13; State v. Patterson, 2 Lred. (N. C.) L. 346; 
8. C. 388 Am. Dec. 609; Ponsford v. Johnson, 2 Blacthf. 
C. C. 51; Van Voorhis v. Brintnall, 86 N. Y. 18; s.c. 
40 Am. Rep. 505; Thorp v. Thorp, 90 N. Y. 602; s.c. 
43 Am. Rep. 189; Moore v. Hegeman, 92 N. Y. 521; s. 
c. 44 Am. Rep. 408. But see. Marshall v. Marshall, 2 
Hun (N. Y.), 238; s.c.4T & C. (N. Y.) 449; 48 How. 
(N. Y.) Pr. 52. 

%See Compton v. Bearcroft, Bull. N. P. 114; 
Conway v. Beazley, 3 Hagg. Eccl. 689; Harford 
v.. Morris, 2 Hagg. Consist. 429, 430, 448, 444; 
Robinson v. Bland, 2 Burr. 1077, 1080; Steele v. 
Braddell, 1 Milw. Consist. 1; Simonin v. Mal- 





and if invalid there must be regarded as in- 
valid everywhere else.” 

6. Incest and Polygamy.—To this general 
rule there are four exceptions, to-wit: (1) 
where the marriage is incestuous; (2) where 
it is polygamous; (3) where it is prohibited 
by the positive law of a country ;* and (4) 
where it is celebrated in a foreign country by 
subjects entitling themselves under special 
circumstances to the benefit of the laws of 
their own country.” 

This last class of exceptions prevail where 
marriage is contracted and celebrated ina 
foreign country, where, as Judge Story puts 
it, ‘‘ there is a local necessity from the ab- 
sence of laws, or from the presence of pro- 
hibitions or obstructions in a foreign country, 
not binding upon other countries, or from 
peculiarities of religious opinion and con- 
scientious scruples, or from circumstances of 
exemption from the local jurisdiction ;’’ mar- 
riages will be allowed to be valid according 
to law of the native or fixed actual domicil.* 

Incest and polygamy being prohibited by 
Christianity, against the principles of good 
government and public morals, such mar- 
riages are recognized and enforced nowhere 
throughout Christendom.” 


lac, 2 Lw. & Tr. 67; Rex v. Lally, 1 Russ & Ryan, 237; 
Warrenden v. Warrenden, 9 Bligh 89; Shaw v. Gould, 
L. R., 3 H. L. 55; Shaw v. The Attorney-General, L. 
R. 2 P & D. 156; Brook v. Brook, 7 Jur. N. 8. 422; s. 
c. 9H. L. Cas. 198; Kent v. Burgess, 11 Sim. 361. 

2% See Medway v. Needham, 16 Mass. 157; s.c.8 Am. 
Dec. 131; Putnam v. Putnam, 8 Pick. (Mass.) 433; 
West Cambridge v. Lexington, 1 Pick. (Mass.) 506; s. 
c.11 Am. Dec. 241; Ryan v. Ryan, 2 Phil. Ecc. 332; 
Dalrymple v. Dalrymple, 2 Hagg. Consist. 54; Ruding 
v. Smith, 2 Hagg. Consist. 390,391; Scrimshire v. 
Scrimsbire, 2 Hagg. Consist. 395; Monro v. Saunders, 
6 Bligh. 478; Ilderton v. Ilderton, 2. H. Black, 145; 
Middleton v. Janverin, 2 Hagg. Consist. 487; Lacon v. 
Higgins, 3 Stark, 178; Kent v. Burgess, 11 Sim. 361. 

26 These prohibitions apply only to the subjects of 
the country in which the laws areenacted, See 2 Kent 
Comm, 93; 1 Black Comm. 226; Code Civil of France, 
Art. 170; Merlin Repert. Loi. § 6, N. 1. 

271 Burge, Comm. on Col. & For. Law, Ch. 5, § 3, p. 
188. 

2 Story. Conf. L. § 118, p. 161. See Loring v. Thorn- 
dike, 5 Allen (Mass.) 257; Lautour v. Teesdale, 8 
Taunt, 830; s.c.2 Marsh. 248; Ruding v. Smith, 2 
Hagg. Consist. 371, 384, 385,386; King v. Inhabitants of 
Brampton, 10 East 282; Harford v. Morris,2 Hagg. 
Consist. 432. 

2 See Wall v. Williamson, 8 Ala. 48; Sneed v. Ew- 
ing,5 J. J. Marsh. (Ky.) 460; s.c. 22 Am. Dee. 41; 
Sutton v. Warren, 10 Metc. (Mass.) 451; Greenwood vy. 
Curtis, 6 Mass. 378; s.c.4 Am. Dec. 145; Swift v. 
Kelly, 3 Knapp 358, 379: Hyde v. Hyde, L.R.1 P. & D. 
130; 2 Kent, Comm. 81; 1 Bl. Comm. 436; 1 Burge, 
Comm. on Col. & For. Law, pt. 1, Ch. 5, § 83, pp. 188- 
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But this exception as to incestuous mar- 
riages is not to be applied except to cases 
deemed incestuous by the universal consent 
of Christendom. Thus, in some countries, a 
marriage between a man and his deceased 
wife’s sister is deemed incestuous, in others 
not. If marriage is contracted between such 
persons in a place where it is recognized as 
valid, it will be so recognized everywhere 
else.™ 
190; Parley, Moral Phil. B. 3 ch. 6; Grotius B. 2, ch. 
5,§9; Huberus, Lib. 1, tit. 3, § 8. 

30 See Medway v. Needham, 16 Mass. 157-161; s. c. 8 
Am. Dec. 131; Greenwood v. Curtis, 6 Mass. 378, 379; 
s. c. 4 Am. Dec. 145; Sutton v. Warren, 10 Mete. 


(Mass.) 451. But see Brook v. Brook, 7 Jur. (N. 8.) 
422; s.c.3 Sm. & Gif. 481,513; 9 H. L. Cas. 193. 





INJUNCTIONS AGAINST RIVAL 
TRADERS. 





Nothing approaches so nearly to fraud, 
and touches the anger of steadily-established 
traders so much, as to set up a rival business 
and to use either the same name, or one so 
near to it, as to mislead the public. The 
chancery division of the high court is con- 
stantly invoked to put down these usurpers, 
who, by a species of petty larceny, seek to 
steal the reputation from some predecessor 
in the same line of work, and on the strength 
of it realize unjust gains. The subject is a 
wide one, and covers a boundless variety of 
matters; in short, nearly everything in which 
buying and selling can be carried on. Works 
of authors, newspaper titles, trade marks, 
trade names—every article of sale may be so 
piratically dealt with that the rightful owner 
is driven to take the most urgent steps to de- 
fend himself, and the swiftest remedy is well 
known to be an action of injunction in the 
chancery division. The recent merchandise 
marks act, 1887, was only a mode of apply- 
ing the resources of the summary jurisdic- 
tion of justices to the most glaring and im- 
pudent specimens of this tribe of fraudulent 
imitators. 

The jurisdiction of the chancery division 
has always been available in these cases, and 
the authorities are numerous. The principle 
on which the court acts is usually recognized 
as clear; and yet so many varieties of cir- 
cumstances arise, that on each occasion the 
perplexity is renewed as to whether each 





case is or is not on the line, or has over- 
stepped it. Some of the cases are almost 
amusing, owing to the petty trickery dis- 
played, and yet many instances occur of the 
delinquent party escaping without any ade- 
quate punishment. In the case of the Guinea 
Coal Company, Lee v. Haley,' the plaintiffs 
carried on for some years, in Pall Mall, Lon- 
don, a large business under the name of the 
‘‘Guinea Coal Company,’’ and acquired con- 
siderable reputation. The defendant—once 
the manager of that company—started an- 
other company under the name of the ‘‘Pall 
Mall Guinea Coal Company,’’ and took a 
house in the same street, and very near the 
original premises. The original proprietor 
applied for an injunction, and the chief de- 
fense set up was, that the plaintiffs had 
habitually sold short weight, and had no ex- 
clusive right to the name they used. But 
the court, after hearing the whole story, de- 
cided that although the plaintiffs had no ex- 
clusive right to the name, still the defendant 
had no right to use the name in such a way 
as to lead people to believe that his business 
was that of the plaintiffs, and therefore an 
injunction was granted against his using that 
name in future in the same street. 
Sometimes much turns on the exclusive 
right to use a particular title or name. This 
was involved in the case of Dicks v. Yates.? 
The plaintiff had published a tale entitled 
*¢ ‘Splendid Misery; or, East End and West 
End,’ by C. A. Haslewood.’’ The defend- 
ant, not long after, began publishing a tale 
entitled ‘‘ ‘Splendid Misery,’ by Miss Brad- 
don.’”’ An injunction was applied for against 
this second publication. It turned out thata 
book having the same title of ‘‘Splendid 
Misery’’ had been published 80 years before 
both these rivals. Tbe court held that the 
plaintiff had no copyright in the title 
‘Splendid Misery,’’ for that copyright can 


only exist in something original, and the. 


mere adopting as a title a hackneyed phrase 
which, moreover, had been used 80) years be- 
fore, and which, for anything that appeared, 
might have been copied from that novel, 
could not give any copyright in that title. 
As to this point, Jessel, M. R., observed: 
‘*It does not appear to me that there was 
any invention in the combination of ‘Splendid 


1L. R. 5 Ch. 157. 
2 18 Ch. D. 77. 
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Misery,’ any more than there would be in the 
words ‘Miserable Sinner’ or anything of that 
kind. The adoption of these words as the 
title of a novel might make a trade mark, 
and entitle the owner of the novel to say to 
anyone else, ‘You cannot sell another novel 
under the same title, so as to lead the pub- 
lic to believe that they are buying my novel, 
when they are actually buying yours.’ I do 
not say that there could not be copyright ina 
title, as, for instance, in a whole page of title 
or something of that kind requiring inven- 
tion; but we need not decide that.’’ The 
court held that there could not be copyright 
in those two commonplace words, and an in- 
junction was refused. 

This kind of litigation is not confined to 
books, but equally applies to other articles 
of commerce. A leading case on the sub- 
ject, generally, is that of Singer Machine 
Manufacturers v. Wilson.* It appeared that 
one Singer, of New Jersey, United States, 
made a sewing machine to which he gave his 
own name, and it became known as the 
‘‘Sipger sewing machine.’’ He afterwards 
took other persons into partnership with him 
for the sale of the machines known as the 
‘Singer sewing machines,’’ and which were 
made in great variety and with many modifi- 
cations, but, though not protected by patents, 
were established in public favor under that 
name. The defendant sold sewing machines, 
and advertised, among others, ‘‘Singer sew- 
ing machines,’’ but used his own trade mark 
on the machines, and expressly stated in his 
advertisements that the machines sold by 
him were manufactured by himself. The 
house of lords held that, nevertheless, the 
defendant had wrongfully invaded the prop- 
erty of the plaintiffs, and must be restrained 
by injunction, for that the course of business 
pursued by the defendant was calculated to 
mislead, and had misled, purchasers into the 
belief that the machines offered for sale by 
the defendant were machines of the plaintiffs’ 
manufacture. With regard to one of the 
points, Lord Blackburn, said he was not pre- 
pared to assent either to the proposition that 
there is a right of property in a name or, 
what seems nearly the same thing, to assent 
to its full extent to the proposition that it is 
not necessary to prove fraud. Neither of 
those positions had ever been the ground on 

33 App. C. 376. 





which the house of lords had proceeded. 
He expressed no opinion whether these posi- 
tions were sound or not. 

The same subject of trade marks in sewing 
machines re-appeared in another important 
case of Singer Manufacturing Company v. 
Loog.‘ There the same plaintiffs, as in the 
previous case, sued for an injunction and 
damages against the defendant, who was the 
agent in this country of a sewing machine 
manufacturing company at Berlin, on the 
ground that, by representing sewing ma- 
chines sold or offered by him for sale as 
Singer machines, he had endeavored to ob- 
tain, and succeeded in obtaining, for the 
machines sold by him some of the reputation 
attaching to the plaintiffs’ manufacture, and 
had induced purchasers of his machines to 
believe that the machines sold by him were 
in fact machines of the plaintiffs’ manufact- 
ure. One question was, whether the de- 
fendant, not representing the machines which 
he sells to be of the manufacture of the 
plaintiffs, is at liberty to say that he makes 
them on the Singer system. The house of 
lords and the court of appeal held that he 
was quite at liberty to do so, and that he in- 
fringed no right of the plaintiffs’. The use 
of that phraseology was not evidence of any 
fraudulent purpose or intent. The defend- 
ant had a right to make and sell in competi- 
tion with the plaintiffs, articles similar in 
form and construction to those made and 
sold by the plaintiffs. That was all that the 
plaintiff had done, and the house of lords 
held that it was not actionable. Lord Black- 
burn said the original foundation of the 
whole law was this: That when one, know- 
ing that goods are not made by a particular 
trader, sells them as and for the goods of 
that trader, he does that which injures that 
trader. At first it was put upon the ground 
that he did so when he sold inferior goods 
as and for the traders; but it is established, 
both at law and equity, that it is an actiona- 
ble injury to pass off goods known not to be 
the plaintiffs’, as and for the plaintiff’s, even 
though not inferior. One mode of so passing 
off goods is by adopting a trade mark so 
closely resembling the trade mark of the 
plaintiff that it would be likely to be mistaken 
for it, and putting that misleading trade 
mark on his goods. Another mode of pass- 


48 App. C. 15. 
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ing off goods was by adopting or imitating a 
name which had been appropriated by user 
as meaning the goods of the plaintiff; and 
the cases establish that both trade marks and 
trade names are, in a certain sense, property, 
and that the right to use them passes with 
the good-will of the business to the succes- 
sors of the firm that originally established 
them, even though the name of that firm be 
changed so that they are no longer strictly 
correct. Here, however, all that the defend- 
ants did, was to say by advertisement that 
they sold machines made on the Singer sys- 
tem. Everyone was at liberty to make and 
sell machines in every respect identical with 
those made by the plaintiffs, and to say that 
the goods he made and sold were identical in 
shape and construction, and to allege that 
the materials were better than those used by 
the plaintiffs, and more skilfully put together, 
and sold cheaper. 

The most recent example of this kind of 
alleged wrong is one relating to the name of 
newspapers. In Borthwick v. Evening Post,° 
the defendants had established a new evening 
paper in London, called the Evening Post. 
The proprietors of the Morning Post sought 
an injunction to restrain the use of this title, 
on the ground that the name represented or 
induced the belief that the defendant’s news- 
paper was a late or evening edition of the 
Morning Post. The two newspapers were 
not quite of the same size, one consisting of 
seven columns, and the other of six columns; 
but the printing of the name, and the general 
typography of the newspaper, resembled 


-those of the Morning Post. The judge who 


first disposed of the case (Kay, J.) held that 
this case came within the rule, that where 
the trade mark was a single word, a certain 
property existed in such a word, as applied 
by way of stamp on a particular vendible 
article, the moment that article obtained 
reputation, whereby the stamp got currency 
as an indication of superior quality, or of 
some other circumstance which rendered the 
article so stamped acceptable to the public. 
But on appeal, the court of appeal, while 
agreeing in the doctrine as to the law of the 
case, said that there was no evidence sub- 
mitted by the plaintiffs that any damage had 
been inflicted on the older paper. The court 
said it was not because the defendants rep- 
5 87 Ch. D. 449. : 





resented their paper to be the same, but 
whether the public would understand it to be 
not, indeed, the same paper as the Morning 
Post, but a paper issued by the proprietors 
of the Morning Post, and so connected with 
that paper as to damage or prejudice such 
proprietors. These were not competing 
papers, one being a morning, the other an 
evening paper. The papers were not alike 
in the get-up. There was nothing but the 
mere name to suggest any connection with 
the older paper. At the very most there 
was only a suggestion of possible injury 
from the use of the name, and that was not 
enough to entitle the complainant to an in- 
junction. It was at most a trick, and the 
court of appeal thought it enough to dismiss 
the action without costs. In all these cases 
judges are found to differ, and thus to illus- 
trate the difficulty of correctly divining the 
ultimate result of each litigution.—Justice of 
the Peace, England. 
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CONFLICT OF LAWS—BANKRUPTCY—INSOLV- 
ENCY — PROCEEDINGS FOR RECEIVER — 
JURY TRIAL. 





In re PECK, 





Supreme Court Minnesota, May 14, 1888. 


1. Conflict of Laws—Bankruptcy.—Bankruptcy is a 
species of State execution against the estate of the 
bankrupt to sequester it for the benefit of his credit- 
ors; and the character of a conveyance of personal 
property as to whether it is an act of insolvency, must 
be determined by the law of the jurisdiction where 
the insolvency proceedings are instituted and the 
property is situated, and not by the law of the domi- 
cile of the debtor where the conveyance was executed. 


2. Insolvency — Proceedings for Receiver — Jury 
Trial.—In a proceeding under § 2 of the Minnesota 
“insolvent act,” for the appointment of a receiver of 
the estate of a non-resident insolvent, the insolvent 
debtor is not entitled to a trial by jury. 


MITCHELL, J., delivered the opinion of the 
court: 

Appeal from an order appointing a receiver of 
the property of appellant, an insolvent, pursuant 
to section 2 of the ‘‘insolvent act’’ (Laws 1881, ch. 
148). 

1. The evidence fully justified the finding of 
the court that the appellant (a ‘“‘trader’’) was, 
at the time of the alleged preferential conveyance, 
insolvent, within the meaning of the statute. 
Daniels v. Palmer, 35 Minn. 347, 29 N. W. Rep. 
162. It also justified the finding that, by this sale 
or conveyance, one of his creditors obtained a 
preference over the other creditors. The transfer 
by an insolvent, embarrassed as appellant was, 
of so large an amount of property to pay one 
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creditor in full, could not well be otherwise than 
preferential in its nature. See Jn re Hapgood, 2 
Low. 202; Toof v. Martin, 13 Wall. 40. 

2. Appellant was a resident of the Territory of 
Dakota, but owned property, and was engaged in 
carrying on busi: ess, at several places in this 
State. The property transferred was personal 
property, principally lumber, situated in this 
State. The contract of transfer was executed in 
Dakota, the domicile of the appellant. In that 
Territory, the court finds, there was no such stat- 
ute as our insolvent act, and no law prohibiting 
an insolvent from giving a preference to one 
creditor over others. Upon these facts appellant 
bases his principal contention, to wit, that this 
transfer. being made in Dakota, by a citizen of 
that Territory, and being valid there, is valid 
everywhere, and therefore the court erred—to use 
his own language—‘‘in giving effect to the Min- 
nesota insolvent law, and declaring the transfer 
preferential thereunder.’* Counsel on both sides 
have argued the case as if this were a suit by the 
receiver, brought under section 4 of the insolvent 
act, to recover the property transferred to the 
preferred creditor, and consequently have gone 
extensively into the question of the conflict of 
laws, and whether, in determining the validity of 
such a transfer, as against insolvency proceedings, 
the law of Dakota or that of Minnesota would 
govern. We do not find it necessary for the pur- 
poses of this appeal to follow counsel to any great 
length into this field of discussion. This being an 
appeal from an order appointing a receiver, the 
question is merely whether the court was justified 


~ in making such an order. It would seem that this 


can admit of but one answer. If appellant’s po- 
sition be correct, then bankruptcy proceedings 
could never be instituted against a non-resident 
insolvent owning property and carrying on busi- 
ness in this State, no matter how many acts of in- 
solvency he might commit with reference to his 
property in this State, provided only he com- 
mitted the acts in a jurisdiction where no bank- 
rupt act was in force. Bankruptcy is a species of 
State execution against the estate of the bankrupt 
to sequester it for the benefit of his creditors, and 
hence there may be as many bankruptcies as 
there are States or countries in which the party 
does business or owns property. The proceed- 
ings are directed, not specially against the prop- 
erty collusively or fraudulently transferred, but 
against all the bankrupt’s estate within the juris- 
diction. The character of the act—that is, 
whether or not is be an act of insolvency—must 
be determined by the law of the jurisdiction 
where the proceedings are instituted and the 
property situated. Any act of omission or com- 
mission with reference to property situated in 
such jurisdiction, which under its laws constitutes 
an act of insolvency, will authorize the institution 
of insolvency proceedings, whether the bankrupt 
be a resident or non-resident, or whether the act 
be done in or out of such jurisdicticn. Suppose 
a resident of another State should there make a 





transfer of property situated in this State, under 
circumstances which would under our laws be 4 
ground for issuing an attacbment against his 
property. would it be claimed for a moment that 
no attachment could be issued here, because such 
a transfer would be no ground for issuing one in 
the State where the contract of transfer was exe- 
cuted? Yet the present case and the case sup- 
posed are analogous as respects the question now 
being considered. 

3. The appellant assails the constitutionality of 
our insolvent act on various grounds. Most of 
these have been gone over so often that we do not 
deem it necessary to refer to any of them except 
one, to-wit, that it deprives a party of the right 
of trial by jury of the issues involved in proceed- 
ings upon the petition of creditors for the ap- 
pointment of a receiver. It is enough to say that 
such proceedings are not withia the provisions of 
section 4, art. 1, of the constitution of the State, 
relative to trial by jury. The right of trial by 
jury in any such proceedings did not exist at the 
time of the adoption of the constitution. Neither 
are such proceedings a ‘‘case at law,’’ within the 
meaning of the section referred to. Whallon v. 
Baneroft, 4 Minn. 109 (Gil. 70) ; State v. Sherwood, 
15 Minn. 221 (Gil. 172); Ames v. Railroad Co., 
21 Minn. 241: Commissioners v. Morrison, 22 
Minn. 178; Bruggerman vy. True, 25 Minn. 123; 
State v. Lake City, Id. 405; City of Mankato v. 
Arnold, 36 Minn. 62, 30 N. W. Rep. 305. 

4. The appellant’s third assignment of error is 
unavailing. for the reason that the question ob- 
jected to had been answered before the objection 
was made or sustained, and the answer was not 
stricken out. Order affirmed. 


NoTe.—As a general rule, the validity of a contract 
is to be determined by the lex loci contractus,or law 
of the plaee where it is made,! unless itis to be per- 
formed in another country, in which case the law of 
the place of performance will govern.2 So with vol- 
untary general assignments, if they are valid under 
the laws of the State where the assignor resides, they 
will be valid everywhere, and will pass the assignor’s 
personal property wherever situated, unless limited 
or restrained by some local law of the State where the 
property is found.? But it is generally held that in- 


1 Dunnigan v. Stevens, 25 Cent. L. J. 542; Devalle v. 
Plummes, 3 Camp. 444; Harrison v. Sterry, 5 Cranch, 
289; Aymer v. Sheldon, 12 Wend. 439; Laird v. Hodges, 
26 Ark. 356; Griswold v. Golding, 38. W. Rep. 535; 8. C., 
24 Cent. L. J. 419; Gilman v. Stevens, 63 N. H. 342; Web- 
ster v. Howe Machine Co., 8 Atl. Rep. 482; 8s. c.,3 N. 
Eng. Rep. 567; Marvin Safe Co. v. Norton, 48 N. J. L. 415; 
8. C., 7 Atl. Rep. 418; 8. C., 24 Cent. L. J. 161; Pritchard y. 
Norton, 106 U. 8. 124. For exceptions see Ivey v. Lal- 
land, 42 Miss. 444. 

2 Andrews v. Pond, 13 Pet. (U. 8.) 65; Pittsburg, etc. 
Co. v. Rothschild, 4 Cent. Rep. 109; Story on Conflict of 
Laws, § 280; Pomeroy v. Ainsworth, 22 Barb. 118. Com- 
pare Waters v. Cox, 2 Ill. App. 129. 

8 Hanford v. Paine, 32 Vt. 442; 8. c.,78 Am. Dec. 586, 
and note; Askew v. La Cygne Bank, 83 Mo. 370; 8. C., 58 
Am. Rep. 590; Greene v. Sprague Mnfg. Co., 52 Conn. 
330; Train v. Kendall, 187 Mass. 366; In re Waite, 99 N. Y. 
433; Smith’s Appeal, 104 Pa. St. 381; Holmes v. Remsen, 
4 Johns. Ch. 460; 8. c., 8 Am. Dec. 581; Livermore y. 
Jenckes, 21 How. (U. 8.) 126; Chafee v. Bank, 71 Me. 514 
8. C., 36 Am. Rep. 345. 
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voluntary assignments under foreign bankrupt and 
insolvent laws have no effect outside of their own 
State.4 And even in case of a voluntary assignment, 
if it contravenes the law of the State in which the 
property is situated, and is injurious to the citizens of 
that State, it will not pass title to such property.5 
Thus, where preferences are invalid under the statute 
of the State where the property is situated they will 
not be upheld by the courts of that State, although 
valid under the law of the State in which they were 
made.& 

An assignment of real estate for the benefit of cred- 
itors which is invalid by the laws of the place where 
the land is situated, will not, it has been held, operate 
to convey it, even though the assignment be valid un- 
der the law of the place of its execution;’ for con- 
veyances of land are generally governed by the lex loci 
rei site.8 Foreign bankrupt or insolvency laws and 
discharges in bankruptcy proceedings have no extra- 
territorial force. And it has been held that a decree 
in bankruptcy in a district court of the United States 
did not affect the title of the debtor to land without 
the United States, although the territory in which it 
lay was afterwards annexed.'° But a discharge in 
bankruptcy will operate as a bar to non-resident 
creditor who voluntarily participates in the proceed- 
ings and receives dividends.) 

As the effect of a foreign law depends largely upon 
State comity, there is, as would naturally be expected, 
considerable conflict in the authorities where the laws 
conflict, andl it may, therefore, be well to review and 
compare the recent authorities upon some of these 
vexed questions with more particularity. 

In the issue of the CENTRAL LAW JOURNAL for 
July 16, 1886, two cases are reported, one decided by 
the Supreme Court of Texas and the other by the Su- 


4Milue v. Moreton, 6 Binn. 353; s. C.,6 Am. Dec. 466, 
469; Mosselman v. Caew, 34 Barb. 66; Ogden v. Saun- 
ders, 12 Wheat. 213; Crapo v. Kelly, 16 Wall. 610; Felch 
v. Bugbee, 48 Me. 9; Wait on Fraud. Convey. §§ 294, 346; 
Burrell on Assignments, § 303; Rhawn v. Pearce, 110 Ill. 
350. 
5 Warner v. Jaffray, 96 N. Y. 248; 8. c.,48 Am. Rep. 616. 
See also Mumford v. Canty, 50 Ill. 370,375; Zipcey v. 
Thompson, 1 Gray (Mass.), 243; LeRoy v. Crowinshield, 
2 Mason C. C. 157; Guillander v. Howell, 35 N. Y. 650; s. 
c., 6 Am. L. Reg. (N. 8.) 522. 

6Varnum v. Camp, 1 Gr. (N. J.) 326, 329; Bryan v. 
Brisbin, 26 Mo. 423; Boyd v. Rockport Mills, 7 Gray, 406. 
But see asto preferences in voluntary assignments, 
Richardson v. Leavitt, 1 La. An. 430; Merchants’ Bank 
v. Bank of U. 8.,2 La. An. 659. 

7 Loving v. Pairo, 10 Iowa, 282; s. C., 77 Am. Dec. 108; 
Gardner v. Bank, 9 I1]. 298; Shortwell v. Jewett, 9 Ohio, 
180. But see Bentley v. Whittemore, 19 N. J. Eq, 462; 
Chafee v. Bank, 71 Me. 514; s. C., 36 Am. Rep. 345. 

8 Donaldson vy. Phillips, 18 Pa. St. 170; s. c.,55 Am. 
Dec. 614; Depas v. Mayo, 11 Mo. 314; 8. c.,49 Am. Dec. 
88; Rosa v. Barclay, 18 Pa. St. 179; s. c.,55 Am. Dec. 617. 
See also Swank v. Hufuagle, 111 Ind. 453; 8. c., 12 N. E. 
Rep. 303. 

9 Pratt v. Chase, 44 N. Y. 596; Perley v. Mason (N. H.), 
2N. Eng. Rep. 297; Hagerman v. Newton, 22 Fed. Rep. 
526; Bell v. Lamprey, 1 Am. Insolv. Rep. 10; Hills v. 
Charlton, 74 Me. 156; Guernsey v. Wood, 130 Mass. 503; 
Hale vy. Baldwin, 1 Cliff. C. C. 511; s. c., 1 Wall. 223; 
McDougall v. Page, 55 Vt. 187; s. c. 45 Am. Rep. 602; 
Rhodes v. Borden, 67 Cal. 7; Phelps v. Borland, 103 N. Y. 
406; 8. C., 24 Cent. L. J. 86; Crow v. Coons, 27 Mo. 512. 
Compare Adams v. Storey, 1 Paine C. 0.79; Babcock v. 
Weston, 1 Gall. C. C. 168; Banks v. Greenleaf, 6 Call 
(Va.), 271. 

10 Oakey v. Bennett, 11 How. (U. 8.) 33. 

il Phelps v. Boland, 24 Cent. L. J. 86; Clay v. Smith, 3 
Pet. 411. 





preme Court of Massachusetts, upon the question of 
the power of a debtor to transfer, by general assign- 
ment, personal property situated in another State, so 
as to defeat attachment liens of his creditors. In the 
Texas case, the assignment was held valid and suffi- 
cient to pass the title to the personalty.!2 In the 
Massachusetts case, the assignment was held insuffi- 
cient under the law of that State, and the court re- 
fused to enforce it, although it was valid under the 
law of New York where it was executed. The 
editor of the JOURNAL approves the Texas case, and 
states the general rule substantially as it is laid down 
in the first paragraph of this note.“ 

There seems to be a similar conflict among the re- 
cent authorities where real estate is the subject of the 
assignment. Thus it was held by the Supreme Ccurt 
of Iowa in a late case, that the validity of an assign- 
ment of lands must be determined by the law of the 
State in which the lands are situated, and although 
all the parties lived in New York where the assign- 
ment was valid, it was held that the New York credit- 
ors were not estopped from denying its validity in 


y Iowa where the real estate was situated. But in 


other recent cases the reasoning, if not the decision, 
seems to be to the contrary effect.16 

A deed of assignment was executed in Maryland, 
where the property, ‘‘consisting principally of a stock 
of goods, accounts and choses in action of every kind 
belonging to the debtor,’”’ was situated, but the pre- 
ferred creditors were all non-residents. The deed re- 
cited that the assignor was insolvent and preferred 
certain creditors. The court held that, although such 
creditors had taken the deed in satisfaction of all pre- 
existing indebtedness, yet it was not such a contract 
as could be protected against the insolvent laws of 
that State, but was subject thereto as the lex loci 
rei site, and was, therefore, invalid.” And an as- 
signment of personal property valid, where made, but 
invalid under the law of the place where the property 
is situated, will not, ag a general rule, be sustained as 
against creditors who reside in the latter place.!§ 

As applicable to State insolvent laws and their 
effect, the editor of the American Decisions lays down 
the following rules, deduced from the auth¢érities up- 
on that snbject: 1. “Insolvent laws may be passed 
by the several States. 2. State insolvent laws which 
discharge from contracts made antecedently are un- 
constitutional. 3. State insolvent laws apply to con- 
tracts to be performed in the State, made by persons 
resident in the State at the time when the State court 
acquires jurisdiction of creditors in proceedings insti- 
tuted under those laws. * * * 4. The insolvent 
laws of a State do not apply to citizens of other States, 
nor to a resident creditor whose claim arose on a con- 


12 Weider v. Maddox, 23 Cent. L. J. 58. 

18 Faulkner v. Hymen, 23 Cent. L. J. 61; 8. C.,2 N. Eng. 
Rep. 181. 

14 See 23 Cent. L. J. 51-53. 

15 Moore v. Church, 70 Iowa, 208; 8. C. 59 Am. Rep. 439. 
See also Osborn v. Adams, 18 Pick. 245. 

16 See Chafee v. Bank, 71 Me. 514; 8. c.,36 Am. Rep. 345; 
Butler v. Wendell, 57 Mich. 62; 8. c.,58 Am. Rep. 329; May 
v. Bank (Ill.), 13 N. E. Rep. 806. 

17 Brown v. Smart, 14 Atl. Rep. 468. 

18 Bryan v. Brisbin, 26 Mo. 428; 8. c.,72 Am. Dec. 219; 
Herschfeld v. Drexel, 12 Ga. 582; Moore v. Bonnell, 31 N. 
J. L. 90; Beirne v. Patton, 17 La. 589; Rice v. Curtis, 32 
Vt. 460; 8. C., 78 Am. Dec. 597; Guillander v. Howell, 35 N. 
Y. 657. Compare Wales v. Alden, 22 Pick. 245; Speed v. 
May, 17 Pa. St. 91; 8. c., 55 Am. Dec. 540; Mowry vy. 
Crocker, 6 Wis. 326, 331. So held as to real estate in 
Heyer v. Alexander, 108 III. 385. 
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tract to be performed outside the State. 5. A creditor 
upon whom the insolvent laws would not otherwise 
be binding may waive his rights, and by voluntarily 
becoming a party to the insolvency proceedings, 
render them obligatory upon him. Burpie v. Spar- 
hawk, 108 Mass. 111; s. c., 11 Am. Rep. 320; Baldwin 
v. Hale, 1 Wall. 223.7719 W. F. ELLiorr. 


19 Note to Norton v. Cook, 23 Am. Dec. 342, 352; re- 
viewing Sturges v. Crowinshield, 4 Wheat. 122; Ogden v. 
Saunders, 12 Wheat. 213; Boyle v. Zacharie,6 Pet. 643; 
Cook v. Moffatt, 5 How. 308; Springer v. Foster,2 Story 
C. C. 308; Poe v. Duck, 5 Md. 1; Anderson v. Wheeler, 25 
Conn. 607; Woodhull v. Wagner, Bald. C. C. 300; Stod- 
dard v. Harrington, 100 Mass. 87; s. c., 1 Am. Rep. 92; 2 
Story Const. § 1390. 





ATTORNEY’S LIEN FOR FEES — PRIORITY — 
APPEAL—ERRORS IN RECORD. 





JUSTICE V. JUSTICE. 





Supreme Court of Indiana, April 10, 1888. 


1. Attorney’s Lien.—An attorney has a lien for his 
costs upon a fund recovered by his aid, paramount to 
that of the persons interested in the fund or those 
claiming as their creditors. 


2. Priority, etc.—The lien of an attorney for services, 
rendered under a contract with his client in contest- 
ing a will and partitioning the estate, is prior to the 
judgment obtained subsequent to the contract. 


8. Appeal—Error in Record.—The transcript of the 
record of any cause, certified to by the clerk below 
under the seal of the court, imports absolute verity. 


Howk, J., delivered.the opinion of the court: 

On the 20th day of September, 1886, appellee, 
James M. Justice, moved the court in writing to 
eliminate from the record of this cause, filed here 
on this appeal, certain parts thereof, for the fol- 
lowing reason, namely: ‘That such parts of the 
record had been interpolated and added to the 
transcript of the record since the same was filed 
in this court, and since the appeal herein, and 
had been added without authority of law, and 
without the knowledge or consent of appellee. 
In support of his motion, appellee filed the affi- 
davits of his attorney, of the official stenographer 
of the court below, and of the clerk of the Fayette 
circuit court. In opposition to appellee’s motion, 
appellant filed the affidavits of himself, of Quincy 
A. Meyers, Esq., an attorney at law of the court 
below and of this court, of the learned judge who 
tried this cause below as special judge, of the 
official stenographer, and of the clerk of the court 
below, to the effect that appellee’s counsel had 
agreed in open court, before the judge thereof, 
that the so-called interpolated matter, which he 
had withdrawn from the files of the court, should 
be returned and inserted in its proper place in the 
bill of exceptions, without any objection or ex- 
ception on his part. We shall not undertake to 
reconcile the affidavits, or pass upon their pre- 
ponderance. Railway Co. v. Boland, 70 Ind. 595. 
To us the transcript of the record in any cause, 





certified by the clerk below under the seal of the 
court, as is the transcript of the record in the 
case under consideration, ‘imports absolute 
verity.”” Du Souchet v. Dutcher, 15 N. E. Rep. 
459 (decided at this term). Appellee’s motion to 
eliminate certain parts of the record of this cause 
is overruled, with costs. 

It is shown by the record of this cause that at 
and before the September term, 1882, of the Cass 
circuit court, there was pending therein an action 
for the partition of certain described real estate 
in Cass county, wherein John G. Crockett and 
others were plaintiffs, and William A. H. Tate 
and others were defendants. In this action, on 
the 5th day of October, 1882, the appellee herein 
filed an intervening petition, wherein he alleged 
that on the 3d day of November, 1874, by the 
consideration of the Fayette circuit court in this 
State, one Vincent H. Greeg recovered judgment 
against the defendant William A. H. Tate for the 
sum of $284.94, with interest thereon at the rate 
of 10 per cent. per annum from that date, to- 
gether with his costs, taxed at $20, which judg- 
ment was wholly unpaid; that on the Ist day of 
January, 1879, for a valuable consideration, said 
Greeg, sold, assigned, and transferred said judg- 
ment, by his written assignment thereon, to ap- 
pellee herein, the owner thereof; that on February 
1, 1879, appellee caused a transcript of such judg- 
ment to be filed and recorded in the judgment 
docket and order-book of the court below, and 
such judgment, from and after the date last 
named, became a lien upon the lands of defend- 
ant William A. H. Tate, in controversy in the 
aforesaid action: that in October, 1882, an exe- 
cution was duly issued on such judgment by the 
clerk of the Fayette circuit court, and was then 
in the hands of the sheriff of Cass county, which 
execution commanded such sheriff to levy the 
same, and make the amount thereof of the prop- 
erty of defendant, William A. H. Tate. Copies 
of such judgmert, and of the assignment thereof, 
and of said execution, were made by appellee 
parts of his petition herein. And appellee averred 
that it would be a useless expense to levy upon 
and sell the interest of defendant William A. H. 
Tate upon such execution, inasmuch as the court 
below had already directed, in the aforesaid ac- 
tion of partition, the commissioners appointed 
for that purpose to make sale of the lands in con- 
troversy. Wherefore appellee prayed that the 
court below would make an order that such com- 
missioner should pay to appellee, or to the sheriff 
of Cass county, upon such execution, so much of 
the proceeds of the sale of the interest of William 
A. H. Tate in the lands in controversy as would 
satisfy such execution, with costs accrued and to 
accrue thereon, and for other proper relief. 

Afterwards the appellant also filed an inter- 
vening petition in the aforesaid suit for partition, 
wherein he claimed that the prayer of appellee’s 
petition bught not to be granted, because, as ap- 
pellant averred, one Elizabeth Pollard, a resident 
of Cass county, in this State, on the 30th day of 
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May, 1877, made and published her last will and 
estament, whereby she devised and bequeathed 
all her property, real and personal, to certain 
legatees and devisees therein named, who were 
not her heirs at law, but were strangers to her 
blood; that on the next day, May 31, 1877, said 
Elizabeth Pollard died testate, in such county, 
seized of a large tract of land therein, and a large 
number of outlots, with valuable improvements 
thereon, in the city of Logansport; that in June, 
1877, the same William A. H. Tate mentioned in 
appellee’s intervening petition herein employed 
appellant, an attorney at law, to contest and set 
aside such last will and testament of Elizabeth 
Pollard, deceased; that, by the terms of such em- 
ployment, said William A. H. Tate agreed to pay 
appellant the sum of $500 for his professional serv- 
ices as such attorney, to be paid out of the first 
moneys realized out of any real estate, or any in- 
terest therein, which he (Tate) might realize from 
the estate of said Elizabeth Pollard, deceased, by 
reason of the setting aside of her aforesaid will; 
that appellant accepted the terms of such agree- 
ment and contract so offered by said William A. 
H. Tate, and then and thereafter actively engaged 
in a certain suit in his behalf, which he, said 
William A. H. Tate and others, as plaintiffs, com- 
menced against William T. Wilson, executor and 
others, devisees and legatees, in the Cass circuit 
court, to set aside such last will and testament of 
said Elizabeth Pollard, deceased; that appellant 
as such attorney, on behalf of said William A. H. 
Tate, devoted the greater part of one year, and 
expended a large sum of money, in the prosecu- 
tion of the suit so commenced to set aside the 
aforesaid will; that, by patient labor as such at- 
torney in the suit aforesaid, said will of Elizabeth 
Pollard, deceased, by the judgment of the White 
circuit court in this State, was set aside, and de- 
clared not to be the last will and testament of 
such decedent; that, in pursuance of such judg- 
ment, appellant afterwards, in this suit for the 
partition of the lands, and lots in Cass county be- 
longing to the estate of Elizabeth Pollard, de- 
ceased, proved to the satisfaction of the Cass cir- 
cuit court, wherein such partition suit was then 
pending, that said William A. H Tate was one of 
the heirs at law of such decedent, and, as such, 
was the owner of the undivided one twenty-eighth 
part of the one-half in value of the aforesaid lands 
and lots, and was entitled to partition, and to have 
his said share set off to him in severalty; that, in 
such partition suit, it was found and adjudged by 
the court that the aforesaid lands and lots, includ- 
ing said Tate’s share thereof, owing to the dece- 
dent’s numerous heirs, were incapable of division, 
and an order was made by the court for the sale 
of the aforesaid lands and lots, and appointing a 
commissioner to make such sale, and pay each of 
the heirs at law of such decedent bis share «f the 
proceeds of such sale. Appellant further averred 
that the whole amount which would be realized 
from the sale of William A. H. Tate’s interest in 
the aforesaid lands and lots would not exceed the 





sum of $500, the amount justly due appellant 
from said Tate, at his special instance and request 
as aforesaid; that appellee and his assignor had 
notice of the pendency of the aforesaid suit to set 
aside the will of said Elizabeth Pollard, deceased, 
and of appellant’s employment as the attorney of 
William A. H. Tate in the prosecution of such 
suit, and of the terms, as aforesaid, of such em- 
ployment, and of appellant’s services for said Tate 
in the premises, long before the transcript of the 
aforesaid judgment against William A. H. Tate 
was filed in the clerk’s office of the Cass circuit 
court; and that the interest of said Tate in the 
aforesaid estate was acquired by the labor and 
services of appellant as his attorney and counsel 
as aforesaid, without which services he, the said 
Tate, would have never recovered any interest in 
said estate. Wherefore appellant averred that 
his equity in the interest of said William A. H. 
Tate, in the aforesaid estate of Elizabeth Pollard, 
deceased, was superior to the lien of appellee’s 
judgment thereon, and he prayed the court to so 
declare by its decree, etc. Afterwards, the mat- 
ters arising under the intervening petitions of ap- 
pellant and appellee, respectively, were submitted 
to the court for fina] hearing, and upon the evi- 
dence adduced by the parties, respectively, the 
court found for appellee, James M. Justice, Sr.; 
that he was the owner of the judgment against 
William A. H. Tate described in his intervening 
petition herein, upon which judgment there was 
then due him, of principal, interest, and costs, 
the sum of $579.36; that the lien of such judg- 
ment was the first lien upon the funds in the 
hands of the court below and its commissioner, 
in the aforesaid partition suit, upon the sale of 
said Tate’s lands therein, and superior to the 
claim of appellant, James M. Justice, Jr., upon 
such funds; that the commissioner in such parti- 
tion suit should first pay appellee the sum so due 
him upon his said judgment out of the fuuds 
aforesaid; and that if, after the payment of the 
sum aforesaid, with interest, to appellee, there 
should remain any surplus of the funds arising 
from the sale of William A. H. Tate’s interest in 
in the lands and lots aforesaid, such surplus should 
be applied to the payment of appellant’s claim of 
$500, by the commissioner aforesaid—to all of 
which appeliant at the time excepted. Over ap- 
pellant’s motion for a new trial or hearing, the 
court rendered its final order and decree, upon 
the intervening petitions herein, in accordance 
with its finding. Error is assigned here by ap- 
pellant upon the overruling (1) of his motion for 
a new trial; and (2) of his motion in arrest of 
judgment; while appellee has assigned as a cross- 
error that appellant’s intervening petition does 
not state facts sufficient to constitute a cause of 
action, or to entitle him to any relief whatever. 
Each of the intervening petitions was sufficient, 
we think, for the purpose for.which it was filed. 
When considered together, in connection with 
the evidence in the record of this cause, the two 
petitions fairly present for our decision the only 
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question we are required to consider and decide, 
namely, upon the facts stated in such petitions, 
the substance of which we have heretofore given, 
and each of which is fairly sustained by the evi- 
dence in relation thereto, which of the intervening 
parties, appellee or appellant, is entitled, in equity 
and good conscience, to priority of payment out 
of the funds of William A. H. Tate, in the hands 
of the court below, or of its commissioner, in the 
aforesaid partition suit? Weare of opinion that 
appellant is entitled of right to such priority of 
payment out of the funds aforesaid, as between 
him and the appellee, and that the court clearly 
erred in finding and decreeing otherwise. It is 
true, no doubt, that the general lien of the judg- 
ment against said William A. H. Tate. owned and 
held by appellee, and described in his intervening 
petition herein, attached to the interest or share 
of said Tate in the lands and lots aforesaid, from 
which the fund belonging to him in the hands of 
the court or its commissioner was obtained, before 
appellant acquired, or attempted to acquire, a 
statutory lien upon the judgment of the court, in 
such partition suit for his fees, as Tate’s attorney 
therein, under the provisions of section 5276, Rev. 
St. 1881. But it is equally true that appellant has 
not asserted, nor has he sought to enforce, in his 
intervening petition herein, any such statutory 
lien upon the fund belonging to his client, Will- 
iam A. H. Tate, in the hands of the court below, 
or of its commissioner in such partition suit. On 
the contrary, appellant asserts, and seeks to en- 
force herein, an equitable lien upon the fund 
aforesaid, and an equitable claim to priority of 
payment out of such fund, for his professional 
services as an attorney at law under a contract 
with said Tate, which antedated the lien of ap- 
pellee’s said judgment, and under which contract, 
and through appellant’s labor and services there- 
under, the said Tate acquired his interest in the 
lands and lots aforesaid, from the sale whereof by 
such commissioner, under the order of the court, 
the fund aforesaid was obtained and held by such 
court and its commissioner. The general lien of 
a judgment upon the lands of the judgment 
debtor is subject to all equities which may exist 
against such lands, in favor of third parties, at 
the time the judgment becomes a lien thereon. 
A court of equity will control the legal lien of the 
judgment, and limit it to the actual interest of 
the judgment debtor in the property, and will 
fully protect the rights of those parties who have 
prior equitable interests in such property, or in 
the proceeds thereof. Buchan v. Somner, 2 Barb. 
Ch. 165; Hydraulic Co. v. Loughry, 72 Ind. 562; 
Hays v. Reger, 102 Ind. 524, 1 N. E. Rep. 386; 
Heberd v. Wines, 105 Ind. 237, 4 N. E. Rep. 457. 

In Puett v. Beard, 86 Ind. 172, speaking for the 
court, Elliott, J., said: ‘It is generally agreed, 
both here and in England, that a solicitor has a 
lien for his costs upon a fund recovered by his 
aid, paramount to that of the persons interested 
in the fund, or those claiming as their creditors. 
Barker v. St. Quintin, 12 Mees. & W. 441; 





Vaughan v. Davies, 2 H. Bl. 440; Wylie v. Coxe, 
15 How. 415; Stratton v. Hussey, 62 Me. 286; 
Andrews v. Morse, 12 Conn. 444. The reason for 
this rule is that the services of the solicitor have, 
in a certain sense, created the fund, and he ought 
in good conscience to be protected.” See, also, 
Adams v. Lee, 82 Ind. 587. In Spencer’s Appeal, 
9 Atl. Rep. 523, decided May 9, 1887, by the Su- 
preme Court of Pennsylvania, the trial judge had 
‘found as a fact that the money was paid to one 
who, as an attorney of the court, was employed 
by the petitiones to attend to the business which 
produced the money in contention, and that he 
did render considerable and valuable services, 
and brought the matter to a successful conclu- 
sion.’ And the supreme court held that such at- 
torney was ‘‘undoubtedly entitled”? to compensa- 
tion for his services out of the fund. In Boyle v. 
Boyle, 106 N. Y. 654,12 N. E. Rep. 709, a case 
very similar, in some of its features, to the case 
under consideration, it was held by the court of 
appeals of New York that an attorney who has 
rendered services in a partition.suit has a lien for 
those services upon his client’s share of the pro- 
ceeds, paranfount to the claims of third persons 
to whom the client, pending the suit, assigns and 
mortgages his interest in the property, as security 
for money owing them by him. A fortiori, as it 
seems to us, must it be held in the case at bar that 
the lien of appellant for his services, as the at- 
torney of said William A. H. Tate, upon his 
client’s share of the proceeds of the sale of the 
lands and lots aforesaid, is paramount, in equity 
and good conscience, to the general lien of the 
judgment aforesaid against the said Tate, owned 
by appellee, and described in his intervening pe- 
tition herein upon the share of said Tate in such 
lands and lots, or in the proceeds of the sale 
thereof in such partition suit. 

The bill of exceptions is properly in the record. 
It was signed by the judge trying the cause, and 
was duly filed within the time given by the court; 
and it contained all the evidence introduced by 
the parties, respectively, in relation to the liens 
asserted by each of them in his intervening peti- 
tion herein upon the fund belonging to William 
A. H. Tate in the hands of the court below, or of 
its commissioner, and to the claim of each of 
them to priority of payment out of the aforesaid 
fund. Our consideration of the evidence in the 
record, and of the facts established thereby, has 
led us to the conclusion that the finding of the 
court below, to the effect that the general lien of 
appellee’s judgment was paramount to the equita- 
ble lien of appellant for his services as such at- 
torney as aforesaid, upon the aforesaid fund be- 
longing to said William A. H. Tate, and in the 
hands of such court or its commissioner, is not 
sustained by such evidence, and is contrary to 
law. For these causes we think that appellant’s 
motion for a new trial or hearing herein ought to 
have been sustained by the court, and that the 
overruling of the motion was such an error as 
authorizes and requires the reversal of the judg- 





194 THE CENTRAL LAW JOURNAL. 


No. 8 








ment below. The judgment is reversed, with 
costs, and the cause is remanded, with instruc- 
tions to sustain appellant’s motion for a new trial 
or hearing herein, and for further proceedings 
not inconsistent with this opinion. 


NorTe.—Attorney’s Lien.—The principal case is one 
of considerable importance to attorneys, and there can 
be but little doubt but that itis right, in justice and 
equity, and in accordance with settled legal principles. 
This lien like all liens rests upon the ground that, when 
the property of one person is increased or protected 
by means of labor or skill of anothér, such property 
so benefitted should be responsible for the pay of its 
creator or preserver. 

“The general proposition” says Danforth, J., 
In re Knapp,} “that an attorney has a lien for his 
costs and charges upon deeds or papers, or upon mon- 
ies received by him in his client’s behalf in the course 
of his employment is not doubted, nor does it stand 
upon any questionable foundation. It.comes to us 
super anttquas vias. As early as the year 1734 it was held 
by Lord Chancellor Talbot to arise upon a contract 
implied by law, and as effectual as if it resulted from 
an express agreement. Ex parte Bush, 7 Viner’s Abs. 
74. And 1779, in Wilkins v. Carmichael, 1 Doug. 101, 
Lord Mansfield declared that the practice which 
protected it ‘was established on general princi- 
ples of justice, and that courts of both law and equity 
had carried it so far that an attorney or solicitor may 
obtain an order to stop his client from receiving money 
in a suit in which he has been employed for him until 
his bill is paid;’ and in Welsh v. Hale, 1 Doug. 238, the 
same judge held that an attorney has lien on the 
money recovered by his client for his bill of costs. ‘If 
the money came to his hands he may retain the amount 
of his bill. He may stop itin transituif he can lay 
hold of it. If he applies tothe court they will pre- 
vent its being paid over till his demand is satisfied.’ 
Indeed, he (Lord Mansfield), is inclined to go still 
further, and to hold that if the attorney gave notic: to 
the defendant not to pay till his bill should be dis- 
charged, a payment by the defendant after such notice 
would be his own wrong, and like paying a debt which 
had been assigned after notice. And Parke, B., in Baker 
y. St. Quentin, 12 M. & W. 451, refers to this decision 
as establishing an attorney’s claim to the equitable in- 
terference of the court to bave the judgment held as 
security for the debt due to the attorney, or after no- 
tice to compel the defendant to pay its proceeds over 
again. In our own State this was so settied that Kent, 
in his commentaries, Vol. 2, p. 641, puts it down as an 
established principle that the attorney has two liens 
for his costs—one on the papers in his hands, and the 
other on the funds recovered. No new rule has been 
therefore enunciated in Bowling Green Savings Bank 
v. Todd, 52 N. Y. 489, where it was said that the ‘lien 
of the attorney * * * attaches tothe money recov- 
ered orcollected upon the judgment.’ Its origin should 
not be lost sight of. 

The declaration in Ex parte Bush was restated by 
Chancellor Eldon in Corvell v. Simpson, 16 Ves. 279, 
where he describes it as prima facia a right, accruing 
through an implied contract and as it existsin favor 
of those who have bestowed labor and service upon 
property in its repair, improvement or preservation, 
the agreement simply must be that the person render- 
ing it shall retain the property until compensation is 
made. The lien of an attorney stands on no higher 
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ground. In Ex parte Yaldon, Ch. Div. L. B. 129, 
James, L. J., says: ‘The things upon which they claim a 
lien are things upon which they have expended their 
own labor or their own money, and asks, ‘why are 
they not to havea lien in the same way as any other 
workman, who is entitled to retain the things upon 
which he has worked until he has been paid for it?’ And 
in the recent case of Coughlin v. N. Y. C. & H. R. R., 
TL N. Y. 443: the lien of the attorney upon a judgment 
recovered by him is upheld upon the theory that his 
services and skill procured it; wherever it exists it is 
supported by the courts. In the case of a horse train- 
er, Best, C. J.,says: ‘ As between debtor and creditor 
the doctrine of lien is so equitable, it cannot be too 
much favored’ (Jacobs v. Latour, 5 Bing. 130), and 
this remark is quoted by Sugden, L. Ch., and applied 
to the case of a solicitor claiming a lien in BJunden v. 
Disart, 2 Dr. & W. 427.” 

In Baker v. Quentin, Parke, B.,said: “The lien 
which an attorney is said to have on a judgment (which 
is perhaps an incorrect expression) is merely a claim 
to the equitable interference of the court to have that 
judgment held as security for his debt.” Ina later 
case? Martin, B., said: ‘The right of the attorney is 
simply this—that if he gets the fruits of the judgment 
into his hands, the court will not deprive him of them 
until his costs are paid. 

In Carpenter y. Sixth Avenue R. R.,3 it was held 
that a collusive settlement of an action by the parties, 
to deprive an attorney of his costs, made after a notice 
from the attorney of his claim to the defendant, will 
not be allowed to prejudice the attorney’s right to en- 
force payment of his taxable costs. His claim for tax- 
able costs will be protected against a collusive settle- 
ment in an action upon a tort merely personal, as well 
as an action upon contract, and as well as against a set- 
tlement made before trial as after judgment. 

It is said that the lien of an attorney may be regarded 
in two classes—general and special. The general lien 
of an attorney extends to all papers which he holds in 
a professional capacity. Like other liens, it depends 
upon possession of some instrument belonging to the 
client, or of a sum of money, or other property to 
which he is entitled. Thus, he has nolien on a fund in 
court, decreed to his client beyond his costs in the par- 
ticular suit; be cannot claim from such fund the 
amount of other costs due him in other suits.4 

As Ld. Cottenham said in the last case: ** The lien 
upon the fund realized in the suit is confined to the 
costs of that suit. This is a lien which the solicitor is 
entitled actively to enforce; the right to retain a cli- 
ent’s papers till a bill is paid is of a totally different 
nature.” 

The five principal rules governing this lien are as 
follows: 1. The claim must have arisen from profes- 
sional empioyment.5 2. The lien is only commensu- 
rate with the right which the client himself has. 3, If 
the papers are delivered for a specific purpose no lien 
can be created beyond that purpose.’ 4. The lien is 


21H. &N. 

31 Am. L. Reg. (N. 8.) 410. é 

4 Lann. v. Church, 5 Maddock, 391; Bozon v. Bolland, 4 
M. & C. 353. 

5 Warnal v. Johnson, 2 Jac. & W.; Douglass, 104, 105, 
238; Anon, 12 Mod. 554; Mitchell v. Oldfield, 4 T. R. 123; 
Ex parte Nesbitt, 2 Scho. & Lefroy, 279. 

6 Hollis v. Clairidge, 4 Taunt. 807; Zz parte Bush, 7 Vin. 
Ab. 74; Furlong v. Howard, / Scho & Lef. 115; Ex parte 
Nesbitt, 2 Id. 279; Hoare v. Parker, 2 Term R. 376. 

7 Balsh v. Symes, 1 Turner, 192; Lawson v. Dickinson, 
8 Mod. R. 306; Ex parte Stirling, 16 Ves. Jr. 258; £x parte 
Pemberton, 18 Ves. 282. 
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subject to the sonuite right of set-off between the 
parties—plaintiff and defendant.§ 5. The lien may be 
waived when the attorney accepts security from his 
client.® 

Special, or as Wharton Agency, 62.3,calls it,charg- 
ing lien.—This has two characters. 1. It is special. 
2. It exists independently of possession on the part of 
the holder.!° 

The lien exists in both legal and equitable proceed- 
ings. 

This lien cannot be defeated by the insolvency of the 
cellent, or by the assignment of the fund. His assignee 
in bankruptcy or by purchase takes subject to the lien, 
But a court of equity before awarding any part of the 
fund in satisfaction of the attorney’s lien will inquire 
if the fee is reasonable.!2 

An attorney has no lien upon his client’s land for 
services rendered in defending against an effort to 
charge them with the payment of the debt of another. 
Nor for services in prosecuting a suit in equity to 
establish the title.14 If the client settles the case soas 
to deprive the attorney of his costs, the latter has re- 
dress against the former, and if the attorney notify the 
opposite party that he has an unsatisfied claim, he can 
recover from such party the amount of the claim 
where it was collusive. 

It seems to be fairly well settled that the lien does 
not attach till judgment,!® and until the lien attaches 
the parties can settle the suit regardless of the attor- 
ney’s claim Yor costs.!7 Where, however, the action is 
founded upon a negotiable instrument or a contract in 
writing, which is in the attorney’s possession, the lien 
attaches to the contract before judgment, and his client 
can make no settlement or assignment of the action 
without discharging the attorney’s fees.!8 

The lien in such cases attaches from the time the con- 
tract is delivered to the attorney and he commences 
the action. In such case the lien attaches not only for 
the attorney’s services rendered in that particular suit, 
but also for the general account for professional serv- 
ices rendered the client.’ I have been unable to find 
any case on “all fours” with the principal one. The 
nearest is that of Boyle vy. Boyle,” cited in the prici- 
pal case. 


8 John v. Defendorf, 12 Wend. 261. 

9 Cowell v. Simpson, 16 Ves. Jr. 275. These are classes 
as given ina valuable note to Carpenter v. Sixth Avenue 
R. Co., 1 Am. Law Reg. (N. 8.) 420. 

10 20 Am. Law R. 822; Wharton on Agency, 623. 

ll Bartree v. Watson, 2 Keen. (Eng.) 713; Jones v. Frost, 
L. R. 7 Ch. 773. 

12 McClain v. Portis, 42 Ark. 402; Central R. v. Pettus, 
113 U. 8. 116; 20 Cen. Law J. 151. 

13 Shaw v. McNeale, 6 H. L. Cas. 581: Williams v. Jenk- 
ins, 72 Ala. 480. 

14 McCollough v. Flourney, 69 Ala. 189; Hanger v. 
Fowler, 20 Ark. 667; Small v. Clark, 22 Vt. 598; Cozzens 
v. Whitney, 3 R. 1.79; Humphrey v. Browning, 46 Ill. 
476; Martin v. Harrington, 57 Wis. 208. 

15 Wharton on Agency, 627; Barker vy. St. Quentin, 12 
Mees & W. 440; Foot v, Tewksbury, 2 Vt. 97; Currier v. 
R. Co., 37 N. H. 223; McGregor v. Comstock, 28 N. Y. 237; 
McKenzie v. Wardwell, 61 Me. 136; Pleasants v. Kort- 
recht, 2 Heisk. 694. 

16 Potter v. Mago, 3 Greene (N. J.), 34; Hobson v. Wat- 
son 34 Me. 20; Getchell v. Clark,5 Mass. 309; Hutcheson 
vy. Pettes, 18 Vt. 616; Pinkerton v. Easton, L. R. 16 Eq. 490; 
Hency v. Chicago, 41 Ill. 136; Casey v. Marsh, 30 Tex. 180. 

17 20 Am. L. R., 840, — cases; Yoakley v. Hawley, 5 Lea 
(Tenn. ), 670. 

18 Conghlin v. New York, etc., 71 N. Y. 449; Kusterer v. 
City of Beaver Dam, 56 Wis. 471; Dennett v. Cutts, 11 N. 
H. 163. 

19 Swartz v. Jenney, 21 Hun (N. Y.), 33. 





It has been held that an attorney’s lien is superiorto 
that of asubsequent attaching creditor.2! Bankruptcy 
or insolvency does not discharge the lien.2 The as- 
signee takes the property subject to the lien. 

When there has been a collusive settlement of the 
cause and the settlement is of record, the attorney 
may move to set it aside, or if the settlement is before 
judgment, he may treatit asa nullity and proceed 
with the suit. The reader wili find the subject in- 
vestigated in the following instances :% 

Wo. M. ROCKEL. 


20 106 N. Y. 654, 12 N. E. Rep. 709. 

21 Damson v. Robertson, 12 Lea (Tenn.), 372; Miller v. 
Newell, 20 8. Car. 123; Weed v. Boutelle, 56 Vt. 581. 

22 Cook v. Tusher, 51 Conn. 105. 

23 In re Bailey, 66 How. Pr. (N. Y.) 64. 

24 Jones v. Bonner, 2 Ex. 223; Rovney v. Railroad, 18 

Y. 368; Swain v. Senate, 5 Bosw. & P. 99. 

25 Lien of attorney on property recovered, 10 Law J. 
335, 9 Jr. L. T. 489; on title deeds, 44 Leg. Obs. 94; Pri- 
ority of, 6 Wash, L. Rep. 208; — Right of set-off, 53 Law 
Times, 113; Upon cause of action, 31 Alb. Law J. 304; 3 
Law T. 361,418; 1 Leg. Rep. 146, 251; 25 Leg. Obs. 215; 18 
Law J. 687; 20 Am. L. Rev. 727; 2 Ohio Law J. 146; Anno- 
tated case, 1 Am. Law Reg. (N.S8.) 411; See Am. & Eng. 
Ency. of Law Title. 
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1. ADVERSE POSSESSION — Continuity — Limitation of 
Action. Adverse possession will be interrupted, its 
continuity broken, and its use as a defense to limit an 
action will be destroyed, if the real owner personally or 
by an agent enter upon the land with the view by taking 
possession, or to assert his right; and this result takes 
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place iffthe party in possession has notice of such 
entry.—Johnson v. Fitz George, 8.C. N.J. June 7, 1888; 14 
Atl. Rep. 762. 

2. APPEAL—Bill of Exceptions — Documents. To 
bring up on appeal documents received or offered and 
rejected, copies thereof must be inserted in or attached 
to the case settled by the trial judge.— Blake v. Lee, 8. C. 
Minn., June 11, 1888; 38 N. W. Rep. 487. 

3. APPEAL—Evidence—Second Verdict. Upon ap- 
peal after a second concurring verdict, the evidence will 
be construed more favorably to the verdict. In this 
case an order for a new trial was set aside. — Turner v. 
Rome St. R. R., 8. C. Ga., May 14, 1888; 6S. E. Rep. 690. 

4. APPEAL—Probate Court— Removal—Executor. 
The decree of a probate court removing an executor 
and appointing an administrator is appealable. — Jn re 
Bellow’s Estate, 8. C. Vt., July 20, 1888; 14 Atl. Rep. 697. 

5. APPEAL—Remanding — Rulings Below. When 
on appeal the supreme court has passed on the effect 
of certain deeds, and on a new trial the lower court has 
ruled in opposition to such decision, the case will be 
remanded to be disposed of in conformity to the prior 
decision.—Dollarhide v. Ruby, 8. C. Mo., June 4, 1888; 8 8. 
W. Rep. 553. 

6. APPEAL — Review — Evidence. When the evi- 
dence is conflicting on material points, the judgment 
will be affirmed on appeal. — Straus v. Williamson, 8. C. 
Cal., June 1, 1888; 18 Pac. Rep. 432. 


7. APPEAL—Statement of Facts—Filing. A failure 
to file the statement of facts on appeal within the time 
allowed is not excused, under Texas law, by the attor- 
ney’s sickness, when he was in court at the time the 
statement was agreed to in the presence of the trial 
judge.—Spencer v. State, Tex. Ct. App., April, 1888; 8 S. W. 
Rep. 648. 

8. ARBITRATION AND AWARD — Selection of Arbitrator. 
Where the submission agrees that each party 
shall choose an arbitrator, and they a third, the selec- 
tion of the latter by lotis not a cause for setting aside 
the award, whenthe parties knowing that fact submit 
the controversy without objection to the three arbitra- 
tors. — Brush v. Fisher, 8. C. Mich., June 8, 1888; 38 N. W. 
Rep. 446. 

9. ASSIGNMENT FOR CREDITORS — Partnership Credit— 
Garnishment. A general assignment by a firm, of 
all partnership and individual property for the benefit 
of all firm creditors accepting it, is not void as to indi- 
vidual creditors since they can enforce their rights by 
suit with the garnishee. It is not void because it 
authorizes sales on credit. Property so transferred 
cannot be reached by garnishment till the trust is fully 
executed. — Moody v. Carroll, 8. C. Tex., May 15, 1888; 8S. 
W. Rep. 510. 

10, ASSIGNMENT FOR CREDITORS— Preferences. A 
general assignment for the benefit of all creditors will 
not be held invalid, under Iowa laws, because the debtor 
executed a mortgage to one of the creditors a few hours 
before he made the assignment, unless it appear that at 
the time he executed the former he had formed the in- 
tention of making the general assignment. — Farwell v. 
Maxwell, U. 8. C.C. (Iowa), April 21, 1888 ; 34 Fed. Rep. 727. 

1l. ATTACHMENT — Intervention — Parties. All 
creditors, whose interests will be effected by the decree, 
should be made parties to an intervention in an attach- 
ment suit, which seeks to have the claim of the attach- 
ing creditor therein declared fraudulent as to all 
subsequent attaching creditors, and to have the fund 
distributed among the latter according to the priority 
of their liens.— Cook v. Pollard, 8. C. Tex., May 15, 1888; 8 
8. W. Rep. 512. 

12, ATTACHMENT—Procedure—Statute. Construc- 
tion of Maryland statutes relative to attachments, the 
proceedings thereon and the withdrawal of papers filed 
in the cause. — Franklin, etic. Co. v. Matthews, Md. Ct. 
App., June 12, 1888; 14 Atl. Rep. 703. 

18. ATTACHMENT — Removing Property. 



































Under 





Mississippi law, a debtor who ships the only property 
he has subject to execution out of the State to sell is 





liable to attachment, although he acts in good faith. — 
Stevenson v. Sloan, 8. C. Miss., April 30, 1888; 4 South. Rep. 
342. 


14. BANKS—Collections — Teller. When a note is 
left with a bank for collection, made payable to its 
teller, the bank is liable for the money collected 
thereon, though the teller deposits the money in his 
own name. — City N. Bank v. Martin, 8. C. Tex., May 8, 
1888; 8 S. W. Rep. 507. 

15. BASTARDY—Detention of Defendant. The im- 
prisonment of one adjudged the father of a bastard in 
the Detroit house of correction, a prison only for those 
convicted of offenses, is illegal. — In re Kaminsky, 8. C. 
Mich., June 21, 1888; 38 N. W. Rep. 659. 

16. BILLS AND NOTES—Guarantor—Release. In a 
suit against the guarantor of a promissory note be- 
fore delivery, it is no defense that the guarantor was 
not notified of its non-payment at maturity, that no 
steps were taken to enforce payment from the maker, 
orthatthe maker was solvent till some time after its 
maturity but is now insolvent.— Roberts v. Hawkins, 8. C. 
Mich., June 8, 1888; 38 N. W. Rep. 575. 

17. BonDs— County — Misnomer of Beneficiary. 
County bonds voted to the Del Norte and Summit 
Wagon Road Company, but issued to the Del Norte and 
Summit Wagon Toll-road Company, the companies be- 
ing one, are valid inthe hands of bona-fide purchaser, 
when the county pays the interest regularly and as- 
sumes the management of the completed road. — Haag 
v. Board of County{}Commrs., U. 8. C. C. (Colo.), April 13, 
1888 ; 34 Fed. Rep. 778. 

18. BONDS — Officers De Facto — Sureties. Under 
Tennessee law, the sureties on the official bond of a 
sheriff de facto are not liable for the damages recovered 
by the sheriff de jure in the action of ouster against their 
principal.—Curry v. Wright, 8. C. Tenn., May 17, 1888; 8 S. 
W. Rep. 593. 

19. BonDs — Official Breach. The issuance and 
putting in circulation by the clerk of a court of false 
and fradulent witness certificates, which were accepted 
as genuine and paid by the county, is a breach of his 
bond, under Mississippi law. In a suit on such bonds it 
is not necessary to join all the sureties. — Lewis v. State, 
8. C. Miss., May 21, 1888; 4 South. Rep. 429. 

20. BonD—Replevin—Real Parties. In a suit by the 
real parties in interest on a replevin bond made to the 
sheriff individually, the sheriff has no right to dismiss 
the suit as to one of the sureties.— Norton v. Lawrence, 8. 
C. Kan., June 9, 1888; 18 Pac. Rep. 526. 

21. BOUNDABIES — Monuments — Survey. In an 
action over disputed boundaries in an ancient grant, a 
witness, who when a boy had been directed by the 
agent of the owner of the land in dispute to go with a 
surveyor to mark off the boundaries, may properly tes- 
tify as to the movements and courses followed, though 
the agent was present when the survey was made. — 
Dugger v. McKesson, S.C. N. Car., May 29, 1888; 68. E. 
Rey. 746. 

22. BOUNDARIES — State Line — Jury. A patent 
dated 1,796 called for the State boundary line as one of 
the calls. The State boundary line has not been moved 
since that time: Held, that it was for the jury to say 
where the State boundary was then; andif they could 
locate it such line should govern the other calls, other- 
wise the courses and distances given were to govern.— 
Redmond v. Stepp, 8. C. N. Car., May 7, 1888;6 8. E. Rep. 
727. 

23. BRIDGES — Acceptance — Damages. Where a 
bridge company builds a toll-bridge across a river, the 
boundary of two towns, and afterwards the bridge be- 
comes the property of the towns, and is made a free 
bridge: Held, that the town upon whose share of the 
bridge an accident occurred from its defects was 
liable in damages therefor.— Village of Marceilles v. How- 
land, 8. C. Ills., May 9, 1888; 16 N. E. Rep. 883. 

24. BROKERS—Commissions—Liens. A real estate 
broker has a specific lien on a deed delivered to him by 
his principal for his work thereon and for the commis- 
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sion earned by him, and for money paid by him at the 
request of his principal to procure possession of the 
deed, but such broker does not usually possess the 
right of a general lien. — Richards v. Gaskill, 8, C. Kan., 
June 9, 1888; 18 Pac. Rep. 494. 

25. BROKERS—Real-estate—Commissions. Where 
a purchaser refuses to complete a sale of real estate on 
a flimsy objection to the title, and the broker has failed 
to reduce the contract to writing so that no action fora 
specific performance will not lie, the broker is not en- 
titled to his commissions from the owner. — Gilchrist.v. 
Clarke, 8. C. Tenn., May 5, 1888; 8 8S. W. Rep. 572. 

26. CHARITABLE USES—Bequest— Description — Bene- 
ficiary. In the construction of a will it was held 
that a bequest given to certain charitable uses, which did 
not describe with particularity the specific institution 
to be benefited, should be construed to enure to those 
institutions which most nearly conformed to the pur- 
poses indicated in the will. — Hazeltine v. Voge, 8. J.C. 
Me., June 5, 1888; 14 Atl. Rep. 733. 

27. CHARITABLE USES — Municipal Corporation. 
Where a charitable use is vested in a corporation which 
is also in part a beneficiary of the charity, such use 
may be with the assent of the legislature transmitted to 
municipal purposes. — Mayor, etc. Co. v. Stockton, N. J. 
‘C. Err. and App., June 6, 1888; 14 Atl. Rep. 630. 

28. CHATTEL MORTGAGE—Foreclosure, A stipula- 
tion in a chattel mortgage, authorizing the mortgagee 
to enter the premises of the mortgagor and to take 
therefrom the mortgaged property, conveys no right to 
enter and by force and violence take possession of the 
property, the mortgagee knowing that the mortgagor 
denies the validity of the mortgage.—State v. Boynton, 8. 
C. Iowa, June 5, 1888; 38 N. W. Rep. 505. 

29. CONSTITUTIONAL LAW—Liquor Dealer’s Bond. 
Pub. Acts. Mich., 1887, No. 313, § 3, not allowing a liquor 
dealer to become a surety on the bond required by the 
act, is against both the State and the federal constitu- 
tions. People v. Common Council, 8. C. Mich., June 8, 
1888 ; 38 N. W. Rep. 470. 

30. CONSTITUTIONAL LAW—Mistake—Statute. Un- 
der the constitution of Vermont, a bill becomes a law 
when signed by the governor within the prescribed 
period; but a bill also becomes a law, if the governor by 
mistake signs a bill at the wrong place and erases his 
signature intending to sign it at the right place but 
fails to do so.—National, etc. Co. v. Mead, 8. C. Vt., July 21, 
1888; 14 Atl. Rep. 689. 

31. CONSTITUTIONAL Law—Supervisors. The leg- 
islature of Illinois cannot constitutionally fix the com- 
pensation of supervisors, etc., of Cook county, that 
duty being intrusted by the constitution to the county 
court. — Wulff v. Aldrich, 8. C. Ills., May 9, 1888; 16 N. E. 
Rep. 886. 

32. CoNTRACT—Specific Performance — Agency. 
Where the agent of one party proposes to another party 
an exchange of land which is declined, except upon 
terms which the agent is not authorized to acccept, but 
having by telegram received authority to accept the 
terms, notified defendant’s agent thereof, but the latter’s 
authority having been revoked before the exchange 
was consummated: Held, that there was no contract 
and specific performance could not be enforced. — 
Lasher v. Gardner, 8. C. Lls., May 9, 1888; 16 N. E. Rep. 
919. 

33. CONTEMPT— Trial by Jury. Under Iowa prac- 
tice, a person required to show cause why he should 
not be punished for contempt of court, is not entitled to 
a jury trial.—McDonnell v. Henderson, 8. C. lowa, June 7, 
1888 ; 38 N. W. Rep. 512. 

34. CONVERSION—Promissory Note—Damages. In 
an action for the conversion of a promissory note, the 
measure of damages, in the absence of other evidence, 
is the amount appearing to be due onthe note with 
interest.— Hersey v. Walsh, 5.0. Minn., June 12, 1888; 38 
W. Rep. 613. 

85. CORPORATIONS — Contracts of Agents. A cor- 
poration is liable on a contract within the scope of the 









































corporate business, made by a superintendent and 
manager appointed to do its general work and keep 
its books.— Whitaker v. Kilroy, 8. C. Mich., June, 15, 1888; 
38 N. W. Rep. 606. 

36. CORPORATIONS—Existence — Recognition by State. 
The existence of a corporation is sufficiently 
proved by an act of the legislature changing its situs, or 
by an act changing its name.—State v. Butler, 8.C. Tenn., 
May 17, 1888; 88. W. Rep. 586. 

37. CORPORATIONS- Officers — Profits. Where the 
president of a packet company failed in getting a con- 
tract for carrying the mails for his company, but after- 
wards got it for himself, and used its boats so long as it 
operated them on the route, and then other boats, he 
must account to the eompany for all money received 
for the service performed by it.— Clubb v. Davidson, 8. C. 
Mo., June 4, 1888; 8 S. W. Rep. 545. 

88. Costs—Appeal—Unnecessary Matter.— Where the 
record on appeal contains 105 pages, when it should not 
have exceeded 12 pages, and such matter was inserted 
at the request of the plaintiff and against defendant’s 
objection, the costs thereby created must be taxed 
against plaintiff. — Chadwick v. Walsh, 8. C. Mich., June 
15, 1888; 38 N. W. Rep. 602. 

39. COVENANT—Construction—Repair. A covenant 
by a lessee to keep the premises in order, repair fences 
and improve the property generally, does not include a 
special promise by the lessor to pay him for labor in 
constructing a barn, nor removal of houses and other 
work specified in the opinion. — Maye v. Noezel, 8. ©. N. 
J., June 12, 1888; 14 Atl. Rep. 750. 


40, COVENANTS — Incumbrance — Limitation. A 
covenant by agrantor to his grantee that he will not 
build upon other lots contiguous to that granted, houses 
of a quality inferior to that stated in the covenant is an 
incumbrance upon the lots to which such limitation 
refers, and is binding upon a subsequent grantee of 
them with notice of the limitation.—Halle v. Newbold, Md 
Ct. App., June 13, 1888; 14 Atl. Rep. 662. 


41. CRIMINAL LAW—Appeal—Affirmance. The evi- 
dence not being submitted nor an argument nor as- 
signment of errors, and no error being found in the 
record, the case is affirmed. — State v. King, 8. C. lowa, 
June 9, 1888; 38 N. W. Rep. 549. 


42. CRIMINAL Law—Appeal—Affirmance. When a 
criminal case is submitted on appeal without assign- 
ment of error or argument, judgment will be affirmed 
in the absence of discernible error.—Stcte v. Staton, 8. C. 
Iowa, June 8, 1888; 38 N. W. Rep. 523. 


43. CRIMINAL Law—Embezzlement— Indictment. —— 
An indictment for embezzlement under Code lowa, § 
390, need not allege the particular nature of the employ- 
ment by virtue of which the money came into defend- 
ant’s possession. — State v. Jamison, 8. OC. Iowa, Junn 5, 
1888; 38 N. W. Rep. 508. 

44. CRIMINAL LAW — False Pretenses — Obtaining Sig- 
nature. An indictment, charging that defendant, 
being a loan agent, employed to make a loan of $300 to 
plaintiff, the same to be obtained from D Bank, se- 
cured by false representations the delivery by S to him- 
self of a mortgage for $400 therefor, is sufficient, under 
Code Iowa, §4073. — State v. Jamison, 8. C. Iowa, June 7, 
1888 ; 38 N. W. Rep. 509. 

45. CRIMINAL Law—Forgery—Variance. Where a 
forged instrument purported to be dated January 7, 
1885, but the copy set out in the indictment showed it to 
be dated January 7, 1884, it was proper to charge that 
the variance was not material.—State v. Blanchard, 8.0. 
Iowa, June 7, 1888; 36 N. W. Rep. 519, 


46. CRIMINAL Law — Homicide — Evidence. Evi- 
dence that the defendant, after the assault, from the 
effects of which the murdered man died two days later, 
was brought before him, and that the deceased said de- 
fendant was the man who cut him, is admissible to 
show the demeanor and statements of the defendant 
when so accused. — State v. Dillion, 8. C. Iowa, June 9, 
1888; 38 N. W. Rep. 525. 
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47, CRIMINAL LAW—Husband and Wife. A wife is 
not criminally liable for unlawful acts done in the pres- 
ence of her husband, unless there is evidence to show 
that the wife, in what she did, was exercising a free 
will, and was guilty of an independent criminal act. — 
State v. Kelly, 8. C. lowa, June 4, 1888; 38 N. W. Rep. 503. 

48. CRIMINAL LAaw—Instructions-— Juries. The in- 
structions in this case defined, the duties of jurors in 
reaching a verdict, reasonable doubt, credit and im- 
peachment of witnesses, confessions, and principals 
and accessories. — U.S. v. Hughes, U. 8. D.C. (Tex.), 
March 23, 1888; 34 Fed. Rep. 732. . 

49. CRIMINAL LAW—Rape— Defenses. In a prose- 
cution for an assault with intent to rape a child under 
the age of consent, proof of consent constitutes no de- 
fense nor does impotence in the absence of proof that 
defendant knew he was impotent. — Ter. v. Keyes, 8. C. 
Dak., May 22, 1888; 38 N. W. Rep. 440. 

50. CRIMINAL LAW— Venue — Indictment. An in- 
dictment charging an offense to have been committed 
in A county is sufficient, if the offense was committed 
within 500 yards of its boundary line, under Iowa law, 
and that the party accused of such offense may be tried 
in either county, is constitutional.—State v. Pugsley, 8. C. 
Iowa, June 4, 1888; 38 N. W. Rep. Rep. 498. 

51. CRIMINAL LAW—Witness—Grand Jury. Under 
Iowa law, a person who was not examined by the grand 
jury, but who made a written statement of what she 
would testify to, which the grand jury considered and 
returned with the indictment as part of the evidence, is 
not a complete witness for the State. —State v. Porter, 8. 
C. Iowa, June 7, 1888; 38 N. W. Rep. 514. 

62. DEED—Delivery. Possession of a deed finally 
executed by the grantee therein is presumptive evi- 
dence of its delivery to him. — Terhune v. Oldis, N. J. 
Perrog, Ct., June 18, 1888; 14 Atl. Rep. 638. 

53. DEED — Description — Punctuation. Where, 
owing to the lack of punctuation it wus uncertain which 
tract of land was conveyed by a deed, it was held to re- 
fer to that tract, of which the grantor was in possession 
and which he delivered to the grantor, and its record 
would give notice to a purchaser, since it would put 
him on inquiry.— Wolfe v. Dyer, 8. C. Mo., June 4, 1888; 8 
S. W. Rep. 551. 

54. DESCENT AND DISTRIBUTION — Advancement. 
An advancementis accounted as a part or the whole of 
the distributee’s share, according to the value at the 
time of the decedant’s decease. — Dizon v. Marston, 8. C. 
N. H. March 16, 1888; 14 Atl. Rep. 728. 

55. DircH— Easement. The right to maintain a 
ditch is an easement which can only be acquired by 
grant or prescription. — Olson v. St. Paul § R. R., 8. C. 
Minn., June 11, 1888; 388 N. W. Rep. 490. 

56. DIVORCE—Bona-fide Residence. A man moved 
from one State into another, his main object being to 
procure a divorce from his wife. He left no property 
behind, and has in his new home only what he has 
earned since he came there: Held that he was a bona 
fide resident and could sue for a divorce. — Colburnv. 
Colburn, 8. C. Mich., June 15, 1888; 38 N. W. Rep. 607. 

57. DOMICILE — Change of. A, who owned a farm 
took his family to a neighboring city during winter 
and lived therein a rented house, employiug a man to 
carry on his farm during his absence, returning in the 
spring with his family: Held, that his domicile remains 
unchanged at his farm, though he voted unchallenged 
at the city election and claims an intention to make 
that his domicile. — Gardner v. Board of Education, 8. C. 
Dak., May 22, 1888; 88 N. W. Rep. 433. 

58. DowER—Tenant in Common—Sale—Partition.—— 
Where a widow holds a dower interest in a share of an 
undivided tract of land held by tenants in common, and 
the owners agree to a sale by entirety to avoid loss by 
partition, the widow’s right of dower is not forfeited by 
such sale, — Mitchell v. Farrish, Md. Ct. App., June 13, 
1888; 14 Atl. Rep. 712. 

59. DRAINAGE—Statute—Construction—Remedy — Quo 
Warranto. Construction of Illinois drainage statute 









































relative to persons presuming to act as corporations 
without lawful authority. Duty of attorney general to 
obtain a writ {of quo warranto in such cases.—Lees v. 
Drainage, etc. Co.,8. C. Ill., May 9, 1888; 16 N. E. Rep. 
915. 

60. EJECTMENT — Equitable Defenses. Plaintiff in 
ejectment can prove, that an absolute deed was only a 
mortgage, a defeasance having been executed the same 
day, and that the debt thus secured has beer paid, and 
that defendant was aware of such defeasance and such 
payment before he acquired any title to the premises 
through such title.—Mowry v. Cummings, U. 8. C. C. (IIl.) 
Jan. Term, 1888; 34 Fed. Rep. 713. 

61. EMBEZZLEMENT—Agent. Under the crimes acts 
of New Jersey, it is necessary, in order to convict an 
agent of embezzlement ,to show that he converted the 
property to his own use; it is not sufficient to show that 
he neglected or refused to pay over the proceeds.— Fitz - 
gerald v. State, 8. C. N. J., June 7, 1888; 14 Atl. Rep. 746. 

62. EMINENT DOMAIN—Reservations to Owners. 
At the time of the trial of this case on appeal from the 
award of commissioners in condemnation proceedings 
for right of way for a railroad, it was error to charge 
that no crossings having been reserved to plaintiff, he 
was not as a matter of law entitled to any. Schmidt 
v. Minneapolis, etc. R. R., 8. C. Minn., June 14, 1888; 38 N. 
W. Rep. 487. 

63. Equiry—Decree—Judgment—Insolvency.— aA de- 
cree in equity is equivalent to a judgment at law, and is 
of equal rank as to the distribution of an insolvent es- 
tate.—Second, etc. Co. v. Blauvelt, N. J. Prerog. Ct., June 
12, 1888; 14 Atl. Rep. 618. 


64. EQuiry—Filing Pleadings.—A defendant, served 
with a subpeena, entered his appearance and filed his 
answer before the rule day at which the writ was re- 
turnable: Held, proper, and that the replication should 
be filed on or be fore the next rule day.—Heyman v. Uhl- 
man, U. 8. C. C. (N. Y.), April 16, 1888; 34 Fed. Rep. 686. 

65. Equiry — Jurisdiction — Trustee — Executor — Re- 
moval. A court of equity may remove a trustee but 
not an executor. It may, however, take the estate out 
of his hands and placeitin the hands of a receiver.— 
Bolles v. Bolles, N. J. Ct. Chan., July 10, 1888; 14 Atl. Rep. 
593. 

66. EQuiITty—Negotiable Instrument—Adequate Reme- 
dy at Law. One who has delivered notes for collec- 
tion to the testator of defendant may maintain a bill in 
equity for the return of those notes as there is no ade- 
quate remedy at law. Reason stated why actions of re- 
plevin or trover and conversion are inadequate reme- 
dies.—Scarborough v. Scotten, Md. Ct. App., June 13, 1888: 
14 Atl. Rep. 704. 

67. Equiry—Practice — Rehearing —‘‘ Trade and Ex- 
change.” Circumstances stated under which a re- 
hearing was granted upon the ground that the counsel 
understood that the exclusion of evidence defining 
“trade and exchange,” which was made by the court, 
prohibited the party from giving evidence that subse- 
quently acquired property obtained by trade or ex- 
change was included in the mortgage.—Aulsizer’s, etc. 
Co. v. Opdyke, N. J. Ct. Chan., July 5, 1888; 14 Atl. Rep. 
644. 

68. EVIDENCE—Negligence—Railroads. In an ac- 
tion against a railroad for injuries caused by the derail- 
ment of a car, evidence was admitted as to the condi- 
tion of the track and road-bed without limit to any par- 
ticular time or to the exact place of the accident: Held, 
error.—Pattee v. Chicago, etc. R.:R., 8. C. Dak., May 28, 
1888; 38 N. W. Rep. 435. 

69. EVIDENCE—Sale—Declartions. In an action for 
the price of a machine, declarations of the seller to a 
third person as to the bargain are incompetent, except 
to impeach the seller, and this can only be done after 
the seller has been questioned as to his statements.— 
Platt v. Broderick, 8. C. Mich., June 6, 1888; 88 N. W. Rep. 
579. 





























70, EXECUTOR—Trust Fund—Account.—-Where be- 
quests of several sums of money have been made to an 
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executor to hold for certain beneficiaries he must keep 
the accounts of each fund separate from those of the 
others.—McCullough’s, etc. v. McCullough’s,N. J Ct. Chan., 
May 29, 1888; 14 Atl. Rep. 642. 

71. EXECUTOR AND ADMINISTRATOR—Agent—Corpora- 
tion—Statute. Where a testator executes notes pay- 
able to acorportion, and delivers them to a director 
thereof whom he afterwards appoints as executor, the 
knowledge of the director of the existence of the note 
is the knowledge of the same person as executor, and 
relieves the corporations from the necessity of exhibit- 
ing its demands as required by the statute.—Brown and 
Brothers v. Brown, 8. C. E. of Conn., December Term, 14 
Atl. Rep. 718. 

72. EXECUTION—Teachers’ Wages. A warrant for 
teachers’ wages in the hands of the clerk of the school 
board, before delivery or acceptance, is not the prop- 
erty of the teacher, and a levy upon it under an execu- 
tion aguinst her fixes no liability upon the schoo! board. 
— Richardson v. School District, 8. C. Dak., May 24, 1888; 38 
N. W. Rep. 553. 

73. FISHERIES—Net—Statute. The statute forbid- 
dirg the use of net other than dip-nets in the capture of 
fresh-water fish, applies to the ponds in Kennebec 
county.— State v. Towle, 8. J.C. Me., April 2, 1888; 14 Atl. 
Rep. 729. 

74. FORCIBLE ENTRY AND DETAINER—Statute—Descrip- 
tion—Construction. Under the statutes of New Jer- 
sey, the description of the property in question in forci- 
ble entry and detainer must be clear and definite. Des- 
cription stated which fully complies with this require- 
ment.—0O’ Hagen v. Crossman, 8.C. N.J., July 6, 1888; 14 
Atl. Rep. 752. 

76. FORNICATION—Evidence. A rule of evidence in 
cases of this character stated.— Gaunt v. State, 3.C.N. J., 
June 20, 1888; 14 Atl. Rep. 600. 

76. FRAUDULENT CONVEYANCES — Notice — Debt. 
Knowledge by a preferred creditor, that a transfer of 
property by an insolvent firm to him was made to hinder 
and delay their creditors, does not amount to a partici- 
pation in the intended fraud, when he accepted the 

. transfer in good faith and solely to save a bona fide debt. 
—Sexton v. Anderson, 3. C. Mo., June 4, 1838; 88. W. Rep. 
564 




















77. HABEAS CoRPUS—Irregularities at Trial——Though 
in « criminal case the defendant, who has personally 
pleaded not guilty, was not present at the impaneling 
of the jury, trial,or entry of judgment, he cannot get 
relief from these irregularities on a petition for habeas 
corpus.— Tusney v. Baw, 8. C. lowa, June 9, 1888; 38 N. W. 
Rep. 550. 

78. HIGHWAY—Ordinance—Statute. The word “or- 
dinance,”’ as used in,the act of 1882, p. 241, means some- 
thing more than verbal motion reduced to writing by 
the clerk of the town committee.— State v. Township, etc. 
Co.,8. C. N. J., June ll, 1888 ; 14 Atl. Rep. 598. 

79. HUSBAND ANE WirE—Community Property—Ac- 
tion. Though the damages to be recovered for in- 
jury to a married woman would be community prop- 
erty, the action does not abate by the husband’s death. 
—Fordyce v. Dixon, 8. C.Tex., May 11, 1888; 8 8. W. Rep. 
504. 

80. HUSBAND AND WIFE—Community Property—Con- 
veyance. A and B held tracts of land under contract 
of purchase, and by parol exchanged with each other 
while still owing a balance on each. A, after his wife’s 
death, obtained a deed to both tracts, and at B’s request 
conveyed one tractto third parties. After A’s death 
his children sued as heirs of their mother, claiming an 
interest in the tract so deeded away: Held, that they 
could not recover.—Garrett v. Jobe, S.C. Tex., May ll, 
1888; 8 S. W. Rep. 505. 

81. HUSBAND AND WIFE—Separate Estate. A bill 
in equity cannot be maintained to subject to the pay- 
ment of the husband’s debts lands standing in the name 
of his wife, when the means with which the land was 
purchased was acquired by her, by gift from the father, 




















82. HUSBAND AND WIFE—Separate Maintenance. 
Circumstances stated under which a bill for separate 
maintenance against her husband on the ground of cru- 
elty ‘and ill treatment was sustained.—Johnson v. John- 
son, 8. C. Tll., May 9, 1888; 16 N. E. Rep. 891. 

83. INDIANS — Lands — Grazing Cattle. One who 
drives his cattle and permits them to graze asingle day 
on the lands of an’ Indian tribe without permission is 
liable to the penalty of Rev. St. U. 8. § 2117.— J. S. v. Lov- 
ing, U. 8. D. C. (Tex.), March 27, 1888; 34 Fed. Rep. 715. 

84. INNKEEPER — Indictment — Drunkenness. An 
innkeeper is not indictable for being drunkin his own 
inn, unless tt be shown that he became a nuisance.— 
State v. Locker, 8. C. N. J., June 11, 1888; 14 Atl. Rep. 749. 


85. INSURANCE. Where a party purchased insured 
property, took an assignment of the policy and left it 
with the company to be approved, and such approval 
was delayed until he should give a premium note, and 
before he did so a loss accrued, and a bill was filed by 
the company to colléct his assessment for the loss and 
the payment of the premium note: Held, that the bill 
should be dismissed because he was not insured at all. 
—Cranberry, etc. Co.v. Hawk, NX. J. Ct. Chan., June 30, 1888 ; 
14 Atl. Rep. 745. _ 

86. INSURANCE—Assignment of Policy. When the 
owner of an insurance policy after loss places it in the 
hands of an attorney for collection with instructions to 
apply the proceedsin payment of his debt to A, this 
does not constitute an assignment of it to A.—Auliman 
v. McConnell, U.8.C.C. (Iowa), April 20, 1888; 34 Fed. 
Rep. 724. 


87. INSURANCE—Foreign Companies — Contracts. 
Pub, Acts Mich. 1887, No. 285, is constitutional, and a for- 
eign insurance company violates it when it joins a bu- 
reau of inspecting and rating, which fixes the rates of 
insurance for its subscribers, who pay its expenses.— 
Hartford F. I. Co. v. Raymond, 8. C. Mich., June 8, 188; 38 
N. W. Rep. 474. 

88. INSURANCE—Life — Excluded Risks. —— When a 
policy on a life provides that no claim shall be made 
when death may have been caused by intentional inju- 
ries inflicted by assured or any other person, there can 
be no recovery thereon if the assured was waylaid and 
killed for purposes of robbery.—Hutchcraft v. Travelers’ 
I. Co, Ky. Ct. App., May 28, 1888; 88. W. Rep. 570. 


89. INSURANCE — Mutual Benefit — Change of Bene- 
ficiary. Under by-laws of a mutual aid society, 
giving members power to change the beneficiaries 
named, as no right vests in the latter before the mem- 
ber’s death, the change can be made without their con- 
sent.— Union M. A. A. v. Montgomery, 8. C. Mich., June 8, 
1888; 38 N. W. Rep. 588. 


90. INSURANCE—Mutual Benefit—Notice by Mail. 
Where the by-laws of a mutual benefit association pro- 
vide that notice shall be given of an assessment due 
before there shall be a forfeiture of benefits, notice 
mailed to a member is not sufficient to sustain a for- 
feiture without proof that it reached him.—McCorkle v. 
Texas B. Assn., 8. C. Tex., May 15, 1888; 8S. W. Rep. 516. 


91. INSURANCE—Mutual Benefit—Proof of Claim. 
The laws of a relief fund association provided that on 
notice of the disability of a member a board of physi- 
cians should examine him and report to the supreme 
council, that all proofs for death or disability benefits 
should be approved by the subordinate council, and 
that, upon approval of satisfactory proofs of a mem- 
ber’s disability, he should be entitled to a benefit: Heid, 
that the subordinate council could not finally reject a 
claim.—Albert v. Order of Chosen Friends, U. 8. C. C. (Ky.), 
Aug. 28, 1887; 34 Fed. Rep. 721. 


92. INSURANCE—Occupation of Building. Where a 
policy prescribes that it shall be void while the build- 
ing is unoccupied, the fact that for several weeks after 
its vacation by the family a member thereof slept 
in the house, and that for several weeks later the house 





























or by her labor in keeping boarders.—Stratton v. Bailey, | was unoccupied, and a fire then occurred, rendered the 


J.C. Me., March 31, 1888; 14 Atl. Rep. 739. 


* policy void and defeated the claim for insurance,— 
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Hartshorne v. ral, etc. Co., N. J. Ct. Err. & App., 
May 23, 1888; 14 Atl. Rep. 615. 

98. INTOXICATING LIQUORS — Actions on Bonds. 
Under the Michigan laws, a wife’s action on the bond 
of a liquor dealer at once accrues against the principal 
and sureties jointly, and she need not first obtain judg- 
ment against the principal.— Anthony v. Krey, 8. C. 
Mich., June 15, 1888; 38 N. W. Rep. 603. 

94. INTOXICATING Liquors — Evidence — Disorderly 
House—Statute. Under the New Jersey statute, one 
cannot be convicted of keeping a disorderly house upon 
proof of a single sale of liquor in less quantity than a 
quart. It must further appear that the liquor was 
drunk upon the premises.—Gulick v. State, 8.C.N. J., 
June 20, 1888; 14 Atl. Rep. 751. 

95. INTOXICATING LIQUORS—Former Conviction. 
In an indictment for keeping intoxicating liquors, 
where a former conviction has been averred and 
proved, it is immaterial whether the defendant’s plea 
inthe former case was guilty or not guilty.—State v. 
Fagin, 8. C. N. H., March 16, 1888; 14 Atl. Rep. 727. 

96. INTOXICATING LIQUORS—Illegal Sale—Druggist.—— 
In determining the purpose for which defendant kept 
intoxicating liquors, on atrial for keeping them in his 
pharmacy for unlawful sale the jury may consider the 
amount and kinds kept.— State v. Shank, 8. C. lowa, June 
9, 1888; 38 N. W. Rep. 523. ‘ 

97. INTOXICATING LIQUORS—Indictment — Description 
of Premises. Under Iowa laws, an indictment for 
keeping intoxicating liquors for illegal sales should de- 
scribe the premises, but if it is otherwise unobjection- 
able without such description, it is sufficient to support 
a judgment for a fine, and is good on demurrer.—State 
v. Waltz, 8. C. lowa, June 7, 1888; 38 N. W. Rep. 494. 

98. INTOXICATING LIQUORS—Indictment—Notice. 
An indictment for keeping intoxicating liquors for sale, 
which avers a previous conviction, but gives no partic- 
ulars thereof, is insufficient so far as that averment is 
concerned.—State v. Small, 8. C. N. H., March 16, 1888; 14 
Atl. 727. 

99. INTOXICATING LIQUORS—Monthly Statements—Ev- 
idence. The monthly statements of a pharmacist, 
filed according to law, are public records, and are ad- 
missible in a prosecution against him for illegal sales.— 
State v. Smith, 8. C. lowa, June 4, 1888; 38 N. W. Rep. 492. 

100. INTOXICATING LIQUORS—Prohibition—License.— 
Under the act of 1884, p. 133, and 1886, p. 897, the power 
to prohibit or regulate the sale of intoxicating liquors 
is vested in the excise board, and not in the common 
council.— State v. City of Lambertville, 8. C. N. J., June 11, 
1888; 14 Atl. Rep. 599. 

101. JUDGMENT—Confession—Jurisdiction. Where 
a defendant has confessed judgment in a subsequent 
proceeding, no objection to the complaint on which the 

udgment was rendered will be entertained. The juris- 

diction of the court over the person and the subject- 
matter will be presumed.—Caley v. Morgan, 8. C. Ind., 
April 17, 1888; 16 N. E. Rep. 790. 

102. JUDGMENT — Default — Pleading — Mistake. 
Circumstances stated under which a judgment by de- 
fault was set aside on the ground that the defendant’s 
attorney labored undera mistake, thinking there was 


























‘only one suit against his client, whereas there were two 


brought by the same plaintiff.— May v. Wolvington, Md. 
Ct. App., June 13, 1888; 14 Atl. Rep. 706. 

103. JUDGMENT—Justice of the Peace—Process. 
Where a judgment was rendered by a justice of the 
peace against two defendants, one of whom only was 
served with process, the judgment is void as to the 
other.— Maloney v. Hughes, 8. C. N. J., June 7, 1888; 14 Atl. 
Rep. 748. 

104. JUDGMENT—Lien — Fraudulent Conveyance. 
Under Missouri law, a judgment rendered after the 
judgment debtor has conveyed his land in fraud of his 
creditors is a lien on such land superior to that of an 
attachment levied on the land after entry of the judg- 
ment but before levy of execution.—Slattery v. Jones, 8. 

. Mo., June 4, 1888; 8S. W. Rep. 554. 














105. JUDGMENT—Res Adjudicata — Mortgage. To 
an action upon a bond a plea was filed setting forth 
that, before the bringing of thé action, a decree for 
deficiency had been made in a suit of for closure of a 
mortgage given for the same debt: Held, a good plea.— 
Mutual, ete. Co. v. Newton, 8. C. N. J., July 6, 1888; 14 Atl. 
Rep. 756. 

106. JURISDICTION — Federal Courts — Eminent Do- 
main. Under act of March 3, 1887, ch. 359, the circuit 
court has jurisdiction of a claim exceeding $1,000 for 
compensation to the owner of land, who, by command 
of the light-house board under authority of congress, 
has been prevented from making use of his land lying 
between two range lights, the use intended by him 
being one which would have obstructed the lights.— 
Chappell v. United States, U. 8. C. C. (Md.), April 19, 1888; 
34 Fed. Rep. 673. 

107. JURISDICTION—Venue—Ejectment In eject- 
ment, it is immaterial that the record does not affirma- 
tively show the land to be in the county wherein the 
action is brought, the court having general jurisdiction 
will be presumed to have rightfully exercised it.—Schad 
v. Sharp, 8. C. Mo., June 4, 1888; 8 8. W. Rep. 549. 


108. LANDLORD AND TENANT—Lease—Damages. In 
an action by a tenant against his landlord for injury to 
his goods from the falling of the wall of the leased 
building, the rights of the parties must be determined 
by the written lease, there being no allegations of 
fraudulent representations or concealments by the de- 
fendant.—Lynch v. Ortlieb, 8. C. Tex., May 15, 1888; 8S. W. 
Rep. 515. 

109. LANDLORD AND TENANT—Rent — Ejectment. 
The fact that rent was due, had been demanded and 
was unpaid does not entitle a landlord to possession, 
and ejectment cannot be maintained.— Tarlotting v. Bo- 
kern, 8. C. Mo., June 4, 1888; 8S. W. Rep. 547. 

110. LrMITATIONS—Abatement—Revival by Executor. 
When an executor delays bringing a new suit for 
more than a year after the reversal of a judgment ren- 
dered in favor of his testator, and more than six years 
after the demand has accrued, such delayis a bar to 
the action, under Michigan law, although the executor 
did not qualify until one day before the expiration of 
the year nor file his bond till one year thereafter.— 
Foote v. Pfeiffer, 8. C. Mich., June 8, 1888; 38 N. W. Rep. 
586. 

















111. LIMITATIONS—Adverse Possession—Boundaries.— 
When two adjoining proprietors occupy to a dividing 
fence, which they suppose to be the true line, in the 
absence of any agreement to the contrary they are not 
bound thereby, though such occupation has continued 
for more than ten years.—Schad v. Sharp, 8. C. Mo., June 
4, 1888;8S. W. Rep. 549. 

112. LimiTaTIONS— Curtesy — Remainderman. A 
married woman, owning land, died in 1836. In the same 
year her husband conveyed his estate by the curtesy to 
B, and died in 1878. The son sued B in ejectment in 
1882: Held, that the suit was not barred.—Smith v. Pat- 
terson, 8. C. Mo., June 4, 1888; 8 8. W. Rep. 567. 

113. LoGs—Statutory Lien. A logging lien having 
attached, under Michigan laws, an execution thereon 
having been placed in the hands of an officer, and the 
defendants, who owned the logs and were duly served, 
having removed the logs beyond the reach of the offi- 
cer, the plaintiff may recover from defendants the 
amount of such lien with interest and costs.—Goodrow 
v. Buckley, 8. C. Mich., June 8, 1888; 38 N. W. Rep. 454. 

114. Lost INSTRUMENT — Evidence — Secondary Evi- 
dence. Whether the loss of instruments of writing 
is sufficiently proved to admit secondary evidence of 
their contents is a question for the presiding justice, 
whose decision is conclusive unless error is clearly ap- 
parent.—Milford v. Veazie,8. J.C. Me., May 15, 1888; 14 
Atl. Rep. 730. 

115. MASTER AND SERVANT—Carrier. 











A carrier is 





not responsible for insults or injuries inflicted upon a 
passenger after the contract for transportation has 
been terminated.—Central, etc. Co. v. Peacock, Md. C*, 
App., June 13, 1888; 14 Atl, Rep. 709. 
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116. MASTER AND SERVANT — Contributory Negligence. 
Circumstances stated under which a servant in- 
jured while in the employment of his master was held 
to be guilty of contributory negligence and could not 
recover damages. — Stoll v. Hoopes, 8. C.Penn., May 7, 
1888; 14 Atl. Rep. 658. 

117. MASTER AND SERVANT — Fellow-servant — Negli- 
gence. Circumstances stated under which it was 
held that the party who was injured by the alleged neg- 
ligence of another in repairing a chain, was the fellow- 
servant of that other, and that no action would lie for 
such alleged negligence. — Rogers, etc. Co. § Hand, 8. C. 
N. J., July 17, 1888; 14 Atl. Rep. 766. 

118. MASTER AND SERVANT—Negligence — Feilow serv- 
ants. One who works at odd jobs around the mill 
yard of a corporation, operating a salt mill and salt 
block, and occasionally loads salt on a barge for 
market, cannot recover from the corporation for inju- 
ries received from a descending elevator through the 
negligence of men in the salt warehouse. — Sell v. Reitz 
L. Co. 8. C. Mich., June 8, 1888; 38 N. W. Rep. 451. 

119. MASTER AND SERVANT— Negligence of a Vice-Prin- 
cipal—Minor. Where it is unusual and dangerous to 
clean the machinery of a mill before the stoppage of 
the mill, the master is responsible for the negligence of 
his foreman in requiring a minor in his employ to clean 
the machinery before the stoppage of the mill, although 
such work was within the scope of his employment.— 
Robertson v. Cornelson, U.S. C.C. (8. Car.), April 9, 1888; 
34 Fed. Rep. 716. 

120. MORTGAGE—Foreclosure—Limitations. Where 
it appears that the debt is barred by limitation, and no 
facts are stated preventing the statute from running, on 
plea of a statute a foreclosure of the mortgage securing 
the debt is properly refused. — Bitterv. Calhoun, 8 C. 
Tex., April 24, 1888; 8S. W. Rep. 523. 


121. MORTGAGE—Payment — Presumption — Rebuttal. 
Circumstances stated which were held to rebut 
the presumption of payment arising from a delay of 
payment for twenty years upon a mortgage debt. — 
Rockhill v. Rockhill, N. J. Ct. Chan., July 9, 1888; 14 Atl. 
Rep. 760. 

122. MORTGAGE — Redemption — Fraud. When a 
woman, who has little to do with her own affairs, in 
order to shield her property from her husband’s debts 
conveys it to another, to whom she owes a considerable 
amount of money, secured by a lien on the same prop 
erty, she will not be estopped from maintaining a bill to 
redeem. — Crawford v. Osman, 8. C. Mich., June 8, 1888; 38 
N. W. Rep. 573. 

123.. MORTGAGE—Redemption — Fraud. Where a 
fraudulent assignee of a second mortgage, who has re- 
deemed from a prior mortgage, has by bis concealment 
and refusal to give up the second mortgage put the 
mortgagor to great costs and delay, he will not be al- 
lowed interest on the first mortgage upon its redemp 
tion.— Wallace v. Mc Bride, 8. G. Mich., June 15, 1888; 38 N. 
W. Rep. 592. . 

124, MUNICIPAL CORPORATIONS —Contract—Rescission. 
A city which has granted a corporation the right 
to erect water works and supply the city, is not es 
topped by a resolution of the city council reciting that 
the water works stood the test required by ordinance, 
from suing to rescind the contract, the works proving 
inadequate, against a corporation to which the contract 
had been assigned, and holders of its bonds, who had 
purchased subsequent to the passage of the resolution. 
The bondholders are entitled to a fair remuneration for 
the water actually used. — Galesburgv. Galesburg W. Co. 
U. 8. C. C. (Ill.), March 20, 1888; 34 Fed. Rep. 675. 


125. MUNICIPAL CORPORATIONS — Defective Streets — 
Railroads. An incorporated town is liable to one 
injured by a fall from a defective bridge on a street 
therein, even if that bridge is on the right of way of a 
railroad company, whose duty it is to keep it in repair. 
—Fowler v. Town of Strawberry Hill,8. C. lowa, June 
1888 ; 38 N. W. Rep. 521. 

126. MUNICIPAL CORPORATIONS— Licenses— Collection, 






































Where city authorities in violation of their ordi- 
nance allow one to do business, who has only paida 
part of the license fee, they cannot subject to the pay- 
ment of the balance of the fee the stock in trade of the 
delinquent in the hands of an innocent purchaser. — 
Wicker v. Siesel, 8. C. Ga., June 4, 1888; 6 8. E. Rep. 817. 

127. MUNICIPAL CORPORATIONS—Licenses — Insurance. 
Under Missouri law, a city ordinance, requiring in- 
surance companies to procure a license at a cost of $50 
per year to carry on their business, is authorized, 
though a tax on their net income is also imposed.— City 
of St. Joseph v. Ernst, 8. C. Mo., June 4, 1888; 8 8. W. Rep. 
558. 





128. NAVIGABLE RIVERS — Obstructions—State Bound- 
aries. Minuesota has power to grant a charter of 
incorporation to a company for the purpose of con- 
structing booms in the navigable portion of the 8t. 
Croix River to facilitate running logs therein, although 
the direct effect thereofis to materially, but not per- 
manently, obstruct the navigation for steamboats, 
Wisconsin or Minnesota may authorize the reasonable 
occupation of that river, not amounting to a discontin- 
uance thereof as a public highway between the two 
States, not inconsistent with the exercise of similar 
powers by the other State.— Keator L. Co. v. St. Croix B. 
Co., 8. C. Wis., June 20, 1888; 38 N. W. Rep. 529. 

129. NEGLIGENCE— Contributory — Driving. Ina 
street not much thronged with vehicles, itis not negli- 
gence per se to go along therein for a lawful purpose 
without looking behind to see whether vehicles are ap- 
proaching from that direction.— Undhejemv. Hastings, 8. 
C. Minn.. June 11, 1888; 38 N. W. Rep. 488. 

130. NEGLIGENCE — Contributory Railroad Crossing. 
A party in crossing a railroad in a city at a cross- 
ing was killed. The night was dark and rainy. Twenty 
feet from the track the view was unobstructed for a 
square, and the locomotive’s head-light could be seen 
sofar. The party was familiar with the spot: Held, that 
the deceased was guilty of contributory negligence, — 
Kiviotkowski v. Chicago, etc., R. R., 8. C. Mich., June 8, 
1888 ; 38 N. W. Rep. 463. 

131. NEGLIGENCE—Master and Servant. The fact 
that acar is damaged and more dangerous to handle 
than one in proper condition, does not necessarily ex- 
pose the railroad company to charge of negligence as 
between the company and its brakeman. — Judkins v. 
Maine Cent. R. Co., 8. J. C. Me., June 18, 1888; 14 Atl. Rep. 
735. 
132. NEGOTIABLE PAPER. Where one gave his note 
to his mother-in-law with the understanding that he 
was to pay interest on it as long as she lived, and at her 
death it was to be destroyed, she transferred the note 
when overdue without consideration to another per- 
son who had notice of the facts: Held, that the assignee 
of the note could not recover upon it. — Shufeldt v. Gil- 
lelan, 8. C. Ill., May 9, 1888; 16 N. E. Rep. 879. 

133. NEGOTIABLE PAPER—Indorsement. One who 

indorses a note that is payable to the order of the 
maker and by him indorsed to a third person is liable to 
the holder as an original promisor. — Stevens v. Parsons, 
8. J. C. Me., April 5, 1888; 14 Atl. Rep. 741. 
« 134. OLEOMARGARINE — Adulteration. The oleo- 
margarine act forbids the sale of any oleomargarine 
which is stained or discolored by annotto or other 
adulterating substance. — State v. Mewton, 8. C. N. J., 
June 7, 1888; 14 Atl. Rep. 609. 

135. OLEOMARGARINE—Coloring Matter.———Construc- 
tion of oleomargarine law. What coloring mutter is 
prohibited by it.—State v. Newton, 8.C. N. J., June 7, 1888; 
14 Atl. Rep. 610. 

136. OLEOMARGARINE—Procedure — Statute. The 
form of procedure prescribed by the act of May 1, 1887, 
for infringement of the oleomargarine law may be used 
in the prosecution of offenses committed before the 
enactment of that law.—State v. Newton, 8. C. N. J., June 
7, 1888; 14 Atl. Rep. 604. 

187. PARTNERSHIP—Fraudulent Preference. Cred - 

tors of an insolvent firm have no legal claim on firm 
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assets until they have acquired a vested Jien by judg- 
ment or otherwise, and by consent of all its members 
such assets may be applied to the payment of individ- 
ual creditors of the partners. — Cofin v. Day, U. 8. D.C. 
(IL.), April 18, 1888; 34 Fed. Rep. 687. 

138. PARTNERSHIP—Individual Debt. By the joint 
act of all the partners, partnership property may be ap- 
plied to the payment of a debt of an individual member 
of the firm, if it be done in good faith and not for fraud- 
ulent purposes. — Sexton v. Anderson, 8. C. Mo., June 4, 
1888; 8 S. W. Rep. 564. 

139. PARTNERSHIP—Individual Debt—Laches — Insolv- 
ency. Where a managing partner speculates on his 
own account, but in doing so issues the bills cf the firm, 
his copartner having notice of the transaction and 
having delayed for a considerable time action on the 
subject, cannot maintain a bill against the persons who 
received the drafts for the amount thereof without 
showing the insolvency of the firm.— Davies v. Atkinson, 
8. C. IIL, May 9, 1888; 16 N. E. Rep. 899. 

140. PARTNERSHIP—Insolvency— Preferences.-_——In a 
case, where after a firm was partially insolvent, it con- 
fessed judgments in favor of creditors, who had the 
Same attorneys as the firm, it was held, that the judg- 
ments were void under the Illinois law forbidding pref- 
erences by partnerships in contemplation of insolvency. 
— Corbin v. Boies, U. 8. C. C. (Ill.), April, 30, 1888; 34 Fed. 
Rep. 692. 

141. PARTNERSHIP — Private and Firm Creditors. 
Individual debts of a partner incurred before he en- 
tered the firm are entitled to payment out of the capital 
putinto the firm by him before the other partner is 
reimbursed for his payment of firm debts. — Killefer v. 
McLain, 8. C. Mich., June 8, 1888; 38 N. W. Rep. 455. 

142. PATENTS — Asphalt Pavements. The making 
of asphalt pavements, wherein the specified propor- 
tions of the materials and the saturation with oil, as 
required by patent 174,648 to Aaron Van Camp, are not 
used, is not an infringement of that patent.— Van Camp 
v. Maryland P. Co. U. 8. C. C. (Md.), April 2, 1888; 34 Fed. 
Rep. 740. 

143, PaTENTS — Hydro-carbon Furnace. Patent 
304,365 to Albert H. Shipman for a hydro-carbon furnace 
is valid. — Shipman E. Co.v. Rochester T. W.,U.8. C.C. 
(N. Y.), April 16, 1888 ; 34 Fed. Rep. 747. 

144. PATENTS—Infringement—Demurrer.—A demur- 
rer for non-patentability apparent upon the face of the 
patent should not be allowed, unless the instrument is 
so palpably destitute of invention that the court can 
say that no question of fact can arise upon it.—Blessing 
v. John Trageser, S. C. W.,U. S.C. C. (N. Y.) April 23, 1888 ; 
34 Fed. Rep. 753. 

145. PATENTS — Infringement — Pleadings. The 
pleadings in an action for damages for infring t of 
a patent should bein the State form, exept as modified 
by Rev. Stat. U. S. § 4,920.—Celluloid M. Co. v. American Z. 
Co., U. 8. C. C. (N. Y.), April 9, 1888; 34 Fed. Rep. 744. 

146. PATENTS—Licenses—Injunction.——Complainant 
alleged that he licensed defendant to use his patent 
upon paying royalties and rendering accounts, that de- 
fendant refused to fulfil his contract but continued to 
use his patent, and had conspired with other licensees 
to destroy his license business. Defendant replied that 
the contract was void for fraud: Held, that an injunc- 
tion should issue, unless defendant gave satisfacto1y 
bonds pendi:g litigation.—Hat S. M. Co. v. Porter, U. 8. 
©. C. (N. J.), April 16, 1888; 34 Fed. Rep. 745. 

147. PAYMENT — Evidence — Receipt. A receipt is 
evidence of payment butis not conclusive.—Kenny v. 
Kane,8. C. N. J., June 16, 1888; 14 Atl. Rep. 597. 

148. PLADINGsS — Ambiguity — Copyright.———When a 
bill, in an action for infringing a copyright, alleges that 
orator before publication delivered at the Office of the 
librarian of congress, a copy of the title of said photo- 
graph, it is ambiguous and tenders no issue.—Falk v. 
Howell, U. 8. C. C. (N. Y.), March 81, 1888; 34 Fed. Rep. 739. 

149. PLEADING — Assumpsit — Work and Labor. 
When a subcontractor has fully performed his part 
































thereof, he may, under the common counts in assump- 
sit, prove fraud on the part of the contractorin ob- 
taining the contract, and fraud and collusion between 
such contractor and the engineers in charge in making 
estimates of the amounts of such subcontractor’s 
work.— Bush v. Brooks, 8. C. Mich., June 8, 1888; 38 N. W. 
Rep. 562. 

150. PLEADING — Damages — Interest. When the 
complaint demands judgment in the sum of $5,000 with 
the costs of the action in a case for wrongfully causing 
the death of another, and a verdict is returned for $5,000 
damages, the plaintiff is not entitled to interest thereon 
from decedent’s death, under New York law.—Robestelli 
v. New York, etc. R. R., U. 8. C. C. (N. Y.), April 17, 1888; 34 
Fed. Rep. 719. 

151. PLEADING—Multifariousness. A, who was in- 
solvent, bought several tracts of land and had deeds 
made to his wife. The land was subsequently sold un- 
der execution against him. The purchaser brought suit 
to set aside the deeds, setting out the facts as to each 
deed and asking relief separately: Held, that the bill was 
not multifarious.— Rinehart v. Long, 8. C. Mo. June 4, 1888 ; 
&S. W. Rep. 559. 


152. PLEADING — Negligence—Proof. When in an 
action by an employee agalnst a railroad for injuries re- 
ceived on a hand car by reason of the water-keg not 
being in the right position, evidence to show that the 
defective condition of the car was due to the disposition 
of the tools on itis not admissible.—Harty v. St. Louis, 
etc. R. R., 8. C. Mo., June 4, 1888; 8S. W. Rep. 562. 

153. PLEADING—Variance. An allegation, that the 
section boss caused the engineer to increase the speed 
of the train, while plaintiff was trying to get on a car, 
is,in the absence of ashowing as to prejudice, sup- 
ported by evidence that the speed was increased by or- 
der of the conductor, under Iowa law.—Rayburn v. Cen- 
tral I. R. R., 8. C. lowa, June 8, 1888; 38 N. W. Rep. 520. 

154. PooR Laws — Pauper Settlement — Instruction. 
——Construction of Maine poor laws, what the judge 
may not properly instruct the jury with reference to the 
census reports of the townships interested, and the ef- 
fect of such reports upon the jury in arriving at their 
verdict.— Inhabitants of Greenbush v. Inhabitants of Veazie, 
8. J. C. Me., May 15, 1888; 14 Atl. Rep. 732. 

155. PoOoR Laws—Removal—Pauper..——Construction 
of New Jersey poor laws relative to the removal of 
paupers. When one justice has jurisdiction,and when 
the action of two justices are required.—Overseer Budge- 
water, etc. v. Overseer, etc. Co.,8. 0. N.J., July 5, 1888; 14 
Atl. Rep. 765. - 

156. PooR Laws — Settlement. Ten years actual 
residence gives a person a settlement, and that settle- 
ment continues until another is obtained.—Jnhabitants 
of Marlborough v. Inhabitants of Freehold, 8. C. N. J,, June 
11, 1888; 14 Atl. Rep. 595. 

157. PRACTICE—Appeal—New Proofs—Jurisdiction.— 
Where the ordinary has original as well appellate juris- 
diction of a cause. he may direct new proof to be taken 
in addition to those taken in the court below and hear 
the case upon the new as well as the old proofs.— Heisler 
v. Sharp’s, etc. Co., N. J. Perrog. Ct., June 19, 1888; 14 Atl. 
Rep. 624. 

158. PRACTICE — Trial— By Court. When neither 
party demands a jury trial, it is the duty of the court to 
hear the evidence and determine the facts as well as the 
law.— Brooks v. Pegg, 8. C. Tex , May 22, 1888; 8S. W. Rep. 
595. 
159, PRACTICE — Trial — Evidence. After jhe evi- 
dence is closed and the court has instruced the jury to 
find forthe defendant, the court can refuse to allow 
plaintiff to introduce evidence which is cumulative.— 
American E. T. Co. v. Peirce, 8. C. Mich., June 15, 1888; 38 
N. W. Rep. 605. 

160. PRINCIPAL AND AGENT.———An agent may be au- 
thorized by parol to enter into a written contract for 
his principal to convey land.—Milne v. Kleb, N. J. Ct. 
Chan., July 5, 1888; 14 Atl. Rep. 646. 

161. PRINCIPAL AND AGENT — Duty.—— An agent is 
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bound to serve his principal to the best of his skill and 
ability. He is not permitted to place his personal inter- 
est in opposition to that of his principal.—Le Gendre v. 
Byrnes, N. J. Ct. Chan., June 27, 1888; 14 Atl. Rep. 621. 

162. PUBLIC LANDS — Location of Certificate—Patent. 
———A located a land certificate in 1838, but the patent 
by mistake was issed in B’s name. C purchased B’s in- 
terest and held possession since 1876: Held, under Texas 
law, that a subsequent location thereof made in 1884 was 
void, though the B patent was afterwards canceled.— 
Winsor v. O’ Connor, 8. C. Tex., Jan. 31, 1888; 88. W. Rep. 
519. 

163. PUBLIC LANDS — Patents — Boundaries.——— Cir- 
cumstances stated under which it was held that the 
boundary of a fractional quarter section purporting to 
be a slough was held to include an island in that slough. 
—Fuller v. Dauphin, 8. C. Ill., May 9, 1888; 16 N. E. Rep. 
917. 

164. PUBLIC LANDS — Railroad Grants—In Praesenti. 
The act of congress of June 10, 1852, granting lands 
in aid of the H. & St. Jo. R. R., passed the title to the 
State in praesenti, and a subsequent entry of a portion of 
the landin the public land office and the grentof a 
patent thereto were void.—Wright v. Howe, 8. C. Mo., 
June 4, 1888; 8S. W. Rep. 561. 

165. PUBLIC LAaNDS—Surveys—Fractional Quarters.— 
A declaration in ejectment fora part of a corner ofa 
quarter section, which was patented and sold entire 
since a stream meandered across it, although it lies out- 
side of the line ordinarily bounding such quarter sec- 
tion, describing it asa portion of the southeast frac- 
tional quarter.— Wilson v. Hoffman, 8. C. Mich., June 8, 
1888; 38 N. W. Rep. 558. 

166. QUIETING TITLE — Minors — Taxes. Minors, 
whose land has been conveyed by their parents without 
authority, may quiet their title as against the purchaser 
who has gone into possession and paid taxes. In such 
case, when the purchaser paid the taxes, equity will de- 
cree him a lien on the land therefor with interest at the 
legal rate.—Leather v. Ross, 8. C. Iowa, June 8, 1888; 38 N. 
W. Rep. 516. 

167. RAILROAD—Charter—Incorporation.——— The in- 
corporation of the purchasers of a railroad by which is 
granted to them all the rights of the original company 
does not revoke the charter of that company.— Wilming- 
ton, etc. Co. v. Dounward, of Del. Ct. E. and App. , June 20, 
1888; 14 Atl. Rep. 720. 

168. RAILROADS—Negligence — Contributory.—— When 
a railroad company is guilty of reckless negligence in 
running its train without keeping a proper lookout, 
thereby running over and injuring plaintiff, the ques- 
tion of plaintiff’s contributory negligence does not arise. 
—Battshill v. Humphreys, 3. C. Mich., June 8, 1888; 38 N. 
W. Rep. 581. 

169. RAILROAD — Street— Alteration of Gauge. A 
street railroad, operating a track of a certain gauge for 
anumber of years without objection under an ordinance 
giving it the right to lay tracks without prescribing the 
gauge, cannot be required by the city to use a different 
gauge in laying down additional tracks.—Des Moines S. 
R. R. v. Des Moines B. G. R. R., 8. C. lowa, June 4, 1888; 38 
N. W. Rep. 496. 

170. RAILROAD CoMPANIES—Charter—Taxation — Stat- 
ute.——Railroad companies, the rate of whose taxation 
is limited by their charters, may, under a statute, sur- 
render the exemption and accept the terms of taxation 
prescribed by the statute, but this rule does not apply 
to railroads having repealable charters.—State, etc. Co. 
v. Peterson, etc Co., N. J. Ct. E. & App., May 23, 1888; 14 Atl. 
Rep. 610. 


171. RECEIVER — Equity — Pleading. Where a re- 
ceiver delivers goods to one of the parties upon his giv- 
ing security for the forthcoming of the goods or their 
proceeds, the sureties of the party have no right to be 
heard upon any matters in the case prior to their be- 
coming sureties, nor can they file a supplementary bill 
forthe purpose of having that matter investigated.— 
Moore v. Hammell, N. J. Ct. Chan., June 25, 1e88; 14 Atl, 
Rep. 743. 

















172. REPLEVIN—Logs—Title to Lands. In an action 
of replevin for logs by one in possession of land, claim - 
ing title in good faith under a tax-title, against the 
owner of the land from which they were cut, the owner 
may assert his title to defeat the action, though the 
question of title has not been determined by the real 
action.— Busch v. Nester, S.C. Mich., June 8, 1888; 38 N. 
W. Rep. 458. 

173. REPLEVIN—Sale—Title— W arranty. Where the 
plaintiff in replevin obtained possession of a horse 
which his agent sold to a third person, giving his per- 
sonal warranty of title, and the defendant succeeded in 
the action and recovered possession of the horse from 
the agent’s vendee: Held, that the latter has a good 
cause of action on the warranty. —Farnham v. Chapman, 
8. C. Vt.. July 6, 1888; 14 Atl. Rep. 690. 

174. RIPARIAN— Rights — Non-navigable Stream — Ac- 
cretion — Alluvium. Where alluvium is formed 
on anon-navigable stream each riparian proprietor is 
entitled to the portion thereof which lies in front of his 
land.— Hubbard v. Manwell, 8.C. Vt., July 7, 1888; 14 Atl. 
Rep. 693. 

175. SALE—Lex Rei Site. Where plaintiff, a dealer 
in Ohio, receives orally, in Michigan, an order for goods, 
which be ships, the contract is governed by Ohio law.— 
Sulli , 8. C. Mich., June 8, 1888 ; 38 N. W. Rep. 
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176. SALE—Warranty — Instruction. In an action 
on a warranty the court properly instructed the jury 
that any representation which the selle~ intended, that 
the buyer should rely upon asa fact is a warranty. — 
Burnham v. Sherwood, Conn. Ct. of Err., March Term, 1888; 
14 Atl. Rep. 715. * 


177. SHERIFF — Attachment — Default. A sheriff 
who, under orders has attached goods in a certain ware- 
house, is liable to the attaching creditor for money aris- 
ing from the sale thereof, which he has paid over upon 
the order of the debtor to the third person, and this 
whether the goods were attachable or not. — First, etc. 
Co. v. Hanchett, 8. C. Ill., May 9, 1888; 16 N. E. Rep. 907. 


178. SPECIFIC PERFORMANCE—Homestead. A title 
bond to convey a homestead, entered into by a husband 
and wife can be enforced against the husband, if, at any 
time before the bond is barred, such homestead is 
abandoned and a new one acquired.— Gof'v. Jones, 8. C. 
Tex., May 1, 1888; 8S. W. Rep. 525. 


179. SPECIFIC PERFORMENCE — Offer to Sell. A 
written offer to sell land, while it may be withdrawn at 
any time, is binding after acceptance. — Wilcox v. Cline, 
8. C. Mich., June 8, 1888; 38 N. W. Rep. 555. 


180. SPECIFIC PERFORMANCE— Oral Trust. In this 
case the evidence was held not to prove, that the de- 
ceased conveyed land to his father in trust to be con- 
veyed to his wife, the father maintaining that he held 
itfor his son’s children. — Green v. Begole, 8.C. Mich., 
June 15, 1888; 38 N. W. Rep. 595. 


181. SPECIFIC PERFORMANCE — Paro! Agreement. 
Where E had by the will of his father a greater part of 
the estate, and it was agreed by parol between him and 
the other legates that they should pay a debt due to 
him by the estate, and that then the estate should be 
settled as ifthe father had died interstate: Held, that 
under the circumstances of the case the specific per- 
formance could not be decreed.— Halil v. Hail, 8. C. Uls., 
May 9, 1888; 16 N. E. Rep. 896. 

182. STOCK- KILLING—Railroads— Depot Grounds. 
Where it is unquestioned that the station grounds of a 
railroad are not unreasonably extensive for the accom- 
modation of the public, and that the animal killed 
entered upon the premises of the defendant within 
such grounds, it b 8 a question of law whether 
the railroad is liabie for such killing. — Rineor v. Grand 
R. G¢ I. R. R., 8. C. Mich., June 15, 1888; 38 N. W. Rep. 599. 

1838. TAXATION— Assessment — Doubling — Collateral 
Attack. Construction of Vermont statutes relative 
to the “doubling” of a tax-payers’ list and the duty of 
the listers with reference thereto, the action of such 
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listers is judicial and cannot be attacked collaterally.— 
Fulham v. Howe, 8. C. Vt., July 10, 1888; 14 Atl. Rep. 652. 


184. TAXATION—Assessment—Owner. A farm and 
stock were assessed to Aor M. Company. M. Company 
owned the property, and A was its managing agent: 
Held that, under Michigan law,the assessment was 
valid.— Michigan D. Co. v. McKinlay, 8. C. Mich., June 8, 
1888 ; 38 N. W. Rep. 469. 

185. TAXATION—Assessment—Suale. When the as- 
sessor of taxes fails jto take the oath required by Ar- 
kansas law, and the clerk delivers to him the assess- 
ment book, no assessment on that book can be made 
the foundation of a valid tax-title. The rule of acaveat 
emptor applies to the purchaser of a tax title. — Martin 
v. Barbour, U. 8. C. C. (Ark.), April, 1888; 34 Fed. Rep. 701. 


186, TAXATION — Logs in Transit. Where logs in 
transit are contracted to be sawed at acertain place, 
and ure there assessed, and the taxas paid, an assess- 
ment and seizure at another place is void for want of 
jurisdiction, under Michigan laws.—Boyce v. Cutter, 8. C. 
Mich., June 8, 1888; 38 N. W. Rep. 464. 

187. TAXATION—Sale — Validity. Where property 
was advertised for sale for non payment of taxes and 
was offered for sale at the time but not sold, and a week 
later the auditor issued a certificate of sale to a person 
who then offered to buy: Held, that the sale was void, 
and the nine months’ limitation for attacking tax-sales 
did not begin to run. — Burdick v. Bingham, 8. C. Minn., 
June 11, 1888; 88 N. W. Rep. 489. 

188. TAXATION—State Lands — Contract. Under 
Texas law, one who contracts to build the State capitol 
and in paymeutis given possession of State lands, of 
which he is to become owner in installments as the 
work progresses, and in case of abandonment of his 
contract is to pay rent for the land not earned, is prop- 
erly assessed before abandonment on the unearned 
land. — Taylor v. Robinson, U.S. D.C. (Tex.), March 31, 
1888; 34 Fed. Rep. 678. 


189. TAX-TITLE — Cloud upon Title — Partition. 
Where one party files a bill for partition of certain 
lands against defendants claiming under tax-titles, it 
was held competent for the court to decree a partition 
ofthe land between the complainant and one of the 
parties whose title he recognized, without reference to 
the adjustment of the tax-titles held by the other 
parties. — Gage v. Stokes, 8. C. Lls., May 9, 1888; 16 N. E. 
Rep. 925. 


190. TELEGRAPH COMPANY — Negligence — Mental Suf- 
fering. Dispatches were sent to A announcing the 
sickness and subsequent death of her brother, but 
owing to the carelessness of the company were de- 
livered to her too late for her to attend the funeral: 
Held that, under Tennessee law, she could sue, and her 
mental suffering was a proper element of damage. — 
Wadsworth v. Western U. T. Co., 8. C. Tenn., April. Term, 
1888; 8S. W. Rep. 574. 


191. TkIAL—Instruction — Exception. Upon the 
trial of an action, a judge may well refuse to give in- 
structions based upon a state of facts which does not 
appeur in the evidence. Exceptions will not lie to such 
refusal. — Pillsbury v. Sweet, 8. J.C. Me., June 9, 1888; 14 
Atl. Rep. 742. 

192. TrusTs— Bond to Recovery. Under the evi- 
dence plaintiff, who with his grantor had been in pos- 
session of that land since 1850, was held entitled to 
enforce a bond to recovery it made to his grantor in 
1847. — Orvis v. Dunn, U.S.C. C. (Tex.), April 13, 1888 ; 34 
Fed. Rep. 683. 

193. TRoUsT—Voluntary Settlement — Revocation. 
Where A and wife conveyed their farm to defendant, 
and took a mortgage back by which he agreed to sup- 
port them for life, and to pay at the death of the sur- 
vivor certain sums to their daughters, and after the 
death of his wife, A made a new contract with defend- 
ant agreeing to receive $200 a year for life in full of all 
demands on defendant: Held, that after the death of A, 
the daughters could recover of defendant the amount 



































which he agreed in the mortgage to pay to them. — 
Howard v. Howard, 8. C. Vt., July 21, 1888; 14 Atl. Rep. 702. 

194. VENDOR AND VENDEE — Notice — Mortgage. 
Where one built his house as he supposed on lot 97, and 
afterwards mortgaged it he and the mortgagee both 
supposing that the house stood altogether on lot 97, 
when in fact it overlapped lot 98 by two or three feet 
and afterwards lot 98 which belonged to the same 
owner was sold upon execution: Held, that the pur- 
chaser of lot 98 was put upon inquiry by the circum- 
stances, and was subject to the equity of the mortgagee 
to have the incumbrance extended so as to cover the 
area occupied by the house. — Anglesey v. Colgan, N. J. 
C. E. and App., June 11, 1888; 14 Atl. Rep. 627. 

195. VENUE—Foreclosure.——— Under‘Dakota laws, an 
action brought in one county and judicial district to 
foreclose a mortgage on land in another county and 
district, defendant being in default,is within the juris- 
diction of the court to try.— Territory v. Judge of District 
Court, 8. C. Dak., May 24, 1888; 38 N. W. Rep. 439. 

196. WATERS— Obstructions — Limitations. The 
right to damages for an obstruction of «a stream by an 
insufficient culvert does not accrue when the culvert is 
built, but when the overflow actually results.—Sullens v, 
Chicago, etc. R. R., 8. C. lowa, June 9, 1888; 38 N. W. Rep. 








548. 

197. Way—Right of Way—Trespass. Trespass will 
not lie for obstructing a way of which the plaintiff has 
no right by his deed and which is not a way of neces- 
sity. — Stillwell v. Foster, 8. J.C. Me., March 31, 1888; 14 
Atl. Rep. 731. 

198. WILL— Construction — Codicil. A will and 
codicil must be construed together; and an additional 
bequest in a codicil is subject to the clause of survivor- 
ship which appears in the will.—In re Churchill’s Es- 
tate, 8. C. Vt., July 21, 1888; 14 Atl. Rep. 699. 

199. WITNESS—Competency— Husband and Wife. 
A wife is a competent witness on behalf of her husband 
to prove that a contract was made between her hus- 
band and the defendant, she carrying his proposition to 
her husband and her husband’s acceptance of it to the 
defendant. — Martin v. Rutland, etc. Co., 8. C. Vt., July 6, 
1888; 14 Atl. Rep. 649. 

200. WITNESS — Transactions with Deceased Person. 
——In a suit by A to have his absolute deed to B, now 
deceased, defendant being the assignee of B’s heirs, de- 
clared a deed of trust, A cannot, under Michigan law, 
testify asto want of consideration, an agreement to 
reconvey, etc. — Buffum v. Porter, 8. C. Mich., June 15, 
1888 ; 38 N. W. Rep. 600. 
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A TREATISE ON THE Law OF LIENS: Common Law, 
Statutory, Equitable, and Maritime. By Leonard 
A. Jones, Author of Treatise on Mortgages, Rail- 
road Securities and Pledges. In two volumes. Bos- 
ton and New York: Houghton,'Miffiin and Com- 
pany. The Riverside Press, Cambridge. 1888. 
This is a very elaborate work by a learned and ac- 
complished author, who has long been well and fav- 
orably known to the profession, on a subject which is 
perhaps more important than any other in the consid- 
eration of the law of business. The law of liens of 
some description pervades and controls nearly all the 
litigation which can possibly grow out of the multi- 
form transaction of business life, and Mr. Jones in re- 
ducing the law on the subject, even to the bulk of two 
volumes, and making it in all its forms accessible to 
his readers, has rendered a service to the profession 
which will no doubt be highly appreciated. In view 
of Mr. Jones’ ability and experience it is hardly neces- 
sary to say, that the work is very thorough, exhaustive 
and complete, and it is equally superfluvus t’ * id in 
view of the imprint, “ Riverside Press,” thut the 
typographical execution of the work is everything that 
could be degiicc. 








